REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: United States Department of Agriculture

Agency Dispute Resolution Specialist: Other ADR point of contact:
Name: Jeffrey Knishkowy Name: Elly Cleaver
Telephone: (202) 720-7664 Telephone: (202) 720-6440
Email: jeff .knishkowy@usda.gov Email: elly.cleaver@usda.gov

Doesyour agency have an ADR policy statement? YesX No

The policy addresses workplace disputes. A second policy, covering programmeatic disputes aswell as
further guidance on workplace disputes, is in the clearance process.

What isyour agency’s ADR budget? $2,788,485
If you do not have a budget, how are your ADR activities funded?

How many FTE'sdoes your agency dedicateto ADR? If none, how areyour ADR activities
staffed?

30.5. Thisincludes ADR program managers and mediators, almost all focusing on workplace disputes.
We also have many collateral duty mediators.

What programs hasyour agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

The USDA Conflict Prevention and Resolution Center was established in October 1998. The principal
focus of the Center has been on promoting the development of a Department-wide ADR program that
encourages the use of mediation before workplace disputes enter the EEO complaint or grievance
system. The Center issued guidance to USDA agency heads to help them design their own workplace
ADR programs and created a webpage (http://www.usda.gov/cprc).

A USDA-wide ADR Working Group consisting of senior managers and union representatives was
established in January 1999 to further the goals of the Administrative Dispute Resolution Act and the
Secretary’s Policy within USDA. This has contributed to several new ADR (mediation) programs for
workplace disputes being developed. A mediation program for employeesin Departmental
Administration and USDA staff offices will be implemented December 1, 1999. The Agricultural
Marketing Service and Grain, Inspection and Packers and Stockyards Administration are both planning
to have their programs operational early in 2000. Both Agencies have selected coordinators. In
addition several agency heads have issued memoranda of support for ADR.



What ADR programs has your agency expanded or improved during FY 1999?

The Forest Service created a national coordinator position for its Early Intervention Program (previously
regional), selected a coordinator, and expanded EIP (mediation) services nationwide. The Food Safety
Inspection Service, Animal and Plant Health Inspection Service, and Research, Education and
Economics Mission Area have expanded their ADR (mediation) programs to include conflict
management training to employees at al levels. Also, the Office of Inspector Genera trained almost al
its managers and supervisors in conflict management skillsthisyear. Several agencies have expanded
their servicesto include additional ADR processes. Several agencies are in the developmental/design
stage.

What benefits has your agency received from these programs?
1. 82% of 283 workplace disputes mediated were successfully resolved.
2. Disputes going through mediation have been resolved quickly and at little cost.

3. Employees at all levels have had opportunities to develop conflict management skills.

4. Two agencies reported that the number of EEO complaints were reduced.

What ADR success stories does your agency haveto sharewith the President?

The Secretary’s ADR Working Group developed ADR champions throughout USDA. The Working
Group has been working together to develop policy and procedures for use of ADR within USDA. A
number of products from the Working Group are to be issued within the next month or so.

Awareness, use and support of ADR at USDA clearly increased in FY 99.

The National Finance Center received recognition at the OPM ADR Awards Ceremony for innovative
design and practices, which include their Inclusion University and use of conciliation at the earliest
possible moment in workplace disputes.

The Forest Service, an agency frequently under scrutiny due to employee complaints, has responded in
part by expanding its ADR program nationwide.

The Agricultural Marketing Service's Perishable Agricultural Commodities Act Branch, which
administers a program to ensure fair practices in the sale and purchase of agricultural commodities, has
35 employees who are actively working to mediate disputes between produce buyers and sellers. 92
cases were resolved through mediation.



Several agency administrators sent memoranda addressed to al employees explaining availability and the
benefits of ADR within their organization.

What areyour agency’s ADR goals, including resour ces necessary for the future?

1.

2.

10.

All USDA employees are aware of and have accessto ADR servicesin FY 2000.
Greater use of ADR by USDA employees to achieve early resolution of workplace disputes.
Development of ADR program that complies with new EEOC regulations.

Production and distribution of a 15-minute video describing Alternative Dispute Resolution at
USDA,; all employees view the video.

Development of comprehensive ADR roster of neutrals.

Re-authorization of the Agricultural Mediation statute by September 30, 2000.
Expanded use of ADR to resolve USDA programmatic disputes.

Shorter times for resolution of disputes that used to take years to settle
Development of effective ADR tracking system.

All USDA agencies make resources available to pay for ADR neutrals in appropriate disputes.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency Name: Archives and Records Administration
Agency DRS and other ADR Points of Contact:

Gary M. Stern, DRS & General Counsel

Phone: 301-713-6025

Email: garym.stern@arch2.nara.gov

Kevin Jessar, Deputy DRS & Assistant GC

Phone: 301-713-6025

Email: kevin.jessar@arch2.nara.gov
Doesyour agency have an ADR Policy Statement? Yes

What isyour agency’s ADR budget? $77,000.

How many FTEs does your agency dedicateto ADR? |f none, how areyour ADR activities
staffed?

NARA staffs the ADR function with approximately one FTE.

What programs has your agency established during FY 99 pursuant to the ADR Act and the
President’sdirective to promote greater use of ADR?

NARA launched a pilot ADR program focused on workplace disputes. The program includes those
disputes that may be brought under the EEO system, negotiated or administrative grievance procedures,
and other workplace disputes.

What benefits has your agency received from these programs?

NARA has successfully settled severa disputes using ADR, including disputes that could have been
pursued through the EEO process.

What ADR success stories does your agency haveto sharewith the President?

Using mediation, NARA was able to reach a reasonable accommodation for an employee’ s disability
and to settle arelated, pending EEO case using mediation.

What areyour agency’sgoals, including resour ces necessary for the future?
NARA'’sgodl isto expand the use of ADR among all of NARA’sfield offices. Program expenses are

budgeted to increase by approximately 50% over the next three years to cover the cost of an additional
FTE and the additional cases that we hope will result from aggressive marketing and education initiatives.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency Name: Central Intelligence Agency
Agency Dispute Resolution Specialist and other ADR points of contact:

Name: Cynthia Drabek Name: Glenn Crispell
Phone: (703) 874-3143 Phone: (703) 482-0782

Doesthe Agency have an ADR policy statement?
Yes
What isyour Agency’sADR budget?

The Agency’s ADR Budget and ADR resources are included in the Office of the Director of Central
Intelligence and are approximately $80,000.

How many FTE’sdoesyour agency dedicateto ADR?

None. The Agency’s ADR Program Manager is aformer staff employee who is now an independent
contractor. The Agency has trained 24 staff employees as mediators and they servein that capacity asa
collateral duty. A senior Agency staff attorney is also available on an “on call” basis. The Agency also
utilizes mediators from the Northern Virginia Mediation Service to co-mediate all ADR cases and to
evaluate Agency mediators until they are certified.

What programs has your Agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

The Agency did not establish any new ADR programs during FY 1999. The Agency’s ADR program
was approved in February 1997 after an 18-month pilot program for both Equal Employment
Opportunity (EEO) and grievance cases.

What ADR programs has your Agency expanded or improved during FY 19997

The Agency expanded its outreach program to employees and managers through increased awareness
briefings, participation of the ADR Program Manager as a resource in management training programs,
issuance of an ADR brochure explaining the process, the establishment of a WEB site, and participation
in numerous forums addressing resources available to employees to assist them in resolving workplace
disputes. Thereferral rates from the Agency’s EEO and grievance counselors have increased
significantly.



What benefits has your Agency received from these programs?

Several of the referrals from EEO and grievance counselors resulted in resolution of the dispute during
the pre-complaint stage, with a significant cost and resource savings. The Agency’ s mediation program
addresses interpersonal disputes, including EEO complaints, grievances and matters that are outside any
formal legal or quasi-legal process. Communications issues between employees and supervisors or
between peers are most common. Thereis an increasing awareness in the Agency of the benefitsto be
gained through mediation, and the Agency’ s settlement rate is 90 per cent.

What ADR success stories doesyour Agency haveto sharewith the President?

We have no dramatic success stories to share. It would be difficult to share particular experiences
without compromising the participants’ confidentiality.

What areyour Agency’s ADR goals, including resour ces necessary for the future?

The Agency’s goal for the out yearsis to continue its outreach program to keep all employees informed
of the ADR and Ombudsman processes, and to encourage managers to accept ADR mediation as a
valued management tool. A long-term goal isto inculcate ADR mediation as a negotiation skill for the
entire workforce. The Agency does not anticipate any change in its

resource needs during the next year. However, the Program Manager will continue to monitor the
performance of the Agency mediators, provide refresher training, and recruit additional mediators to
better reflect the diversity of the Agency’ s workforce.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency Name: Department of Commerce

Agency Dispute Resolution Specialist and other ADR Points of contact:

Name: Roslyn Hoover
Telephone:  (202) 482-8122
E-Mail: RHoover@DOC.gov

Doesyour agency have an ADR policy statement?

Yes_ No: X _Draft policy statement isin circulation for comment
What isyour agency’s ADR budget? $ 375,000

How many FTE’sdoes your agency dedicateto ADR?

The Department of Commerce dedicates 3.5 FTE

What programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

The Department is fine-tuning its EEO ADR program, which was started in 1995.
What ADR programs has your agency expanded or improved during FY 19997

ADR Evauation System

We have completed development of the ADR evaluation system and will begin development of the ADR
tracking system shortly. The ADR evaluation system consists of two evaluation forms: 1) atwo page
EEO ADR Program USER SATISFACTION SURVEY, to be handed out at the conclusion of the
mediation session; and 2) a4 page follow-up MEDIATION EVALUATION SURVEY, to be mailed to
both parties two to three weeks later, which addresses the extensive array of information which will be
monitored by the Interagency Alternative Dispute Resolution Working Group.

ADR Tracking System

We have also identified a comprehensive ADR tracking system used successfully by the U.S. Postal
Service, and plan to adapt it to the Department’ s needs. Field requirements exceed the current capability
of the Complaint Tracking System. Will be working with other Compliance Division staff who are
refining the Complaint Tracking System to incorporate necessary amendments/addendums to the overall
tracking system. The Tracking System will monitor mediation elections and settlement rates as
compared to the traditional EEO informal and formal complaint processes.






DOC EEO ADR Guide

We devel oped written material to market ADR to managers. The EEO ADR Guideis developed and
will be printed in the First Quarter FY 2000. It takes into account the latest policy direction from the
EEOC and represents a significant step in developing our ADR marketing strategy. The Guide reflects
an overview of policy and operational guidance on the Department-wide ADR and mediation process for
Bureau use. Asthe “Preface” to the Guide indicates, the Guide was written with several Commerce
audiencesin mind: 1) EEO staff and Counselors whose role is to provide information on the ADR
program to individuals seeking advice; 2) employees considering ADR as an option in resolving a
dispute; and 3) management officials who wish to learn more about mediation and their responsibilitiesin
its process.

One of the new requirements of the Equal Employment Opportunity Commission is that agency EEO
Counselors must provide written information to employees they counsel on their ADR programs. Itis
our intention for EEO Counselors to use the ADR Guide to satisfy that requirement. Also, the Guide was
specifically written to address management’ s questions regarding ADR, mediation, what they can expect
in mediation, and how they can best prepare for the session.

EEO ADR Training Videos

In addition to the ADR Guide, we have located two ADR training videos for employees and managers
which will help Bureaus promote their ADR and mediation programs. The first video depicts a“mock”
mediation session so both employees and managers can preview what goes on in a mediation session.
The second video depicts interviews with managers who talk about their mediation experiences and
recommend its use to both employees and managers. We believe both videos will help our EEO
community better promote the value of ADR and mediation as opportunities to achieve early resolution of
complaints. We have received permission to reproduce the videos for distribution throughout the Bureau
EEO Offices. The EEO Officer at NIST has volunteered to make copies of the videos for EEO Officer
duplication.

Departmental Policy Statement

Work has begun on the development of a Secretarial Policy Statement endorsing ADR. We look
forward to the Policy Statement endorsing ADR serving as a catalyst in our ADR marketing strategy.
Following the Secretary’ s endorsement of ADR, we will proceed with the development of a Department
Administrative Order (DAO) which will institutionalize the ADR program through-out Commerce.

What benefits has your agency received from these programs?

We look forward to an increase in election of ADR by employees through implementation of the above
marketing strategies.



What ADR success stories does your agency haveto sharewith the President?

Commerce is pleased to report that three of its EEO staff have been selected to serve on the Equal
Employment Opportunity Commission (EEOC)/National Partnership for Reinventing Government
Interagency Federal EEO Task Force. The Task Force will examine the federal sector complaint
process. Its main objective isto advance the fairness and efficiency of the EEO system and to stimulate
changes that will prevent discrimination in the federal workplace.

Kimberly Walton, Director, Office of Civil Rights, has been selected to serve on the Senior Leadership
Committee, which will oversee the progress of the Task Force Initiative. Roslyn Hoover, the
Department’s ADR Manager, is serving on the Early Dispute Resolution Task Force Team, which will be
working to identify alternative dispute resolution methods for use early in the Federal EEO process, to
map out those ADR processes and their usefulness, and to prepare written recommendations. And,
Wallace Welch, the Department’ s Chief Investigator, is serving on the Data Collection Task Force

Team, which will respond to the recent General Accounting Office May 1999 report, which suggested
that the EEOC convene a group of federal agency representative to address data collection issuesin the
Federal EEO process.

We look forward to playing pivotal rolesin sparking innovation and best practices to enhance dispute
resolution effortsin the EEO arena.

What areyour agency’s ADR goals, including resour ces necessary for the future?

Bureau Briefings

Our priority for FY 2000 will be to work closely with our EEO community within the Bureaus to educate
the Commerce workforce on mediation as a viable alternative to the more protracted complaint process
through briefings. Our marketing resources include the Secretarial Policy Statement, the EEO ADR
Guide, and the ADR Training videos. Once finalized, the Guide will be our first entry into aDOC ADR
Web Page.

Resources Necessary for the Future

We anticipate an additional budgetary need of $100,000 to accommodate the need to train a cadre of in-
house mediators; to procure the services of professional mediators to work with us during the
certification process of these in-house mediators; to develop, print, and circulate marketing materials such
asthe EEO ADR Guide, the ADR training videos, ADR posters, etc.; to develop an ADR WEB page

and other marketing materials; and to support travel to market the program to employees and managers
throughout the Commerce field locations.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency/Bureau: Commission on Civil Rights

ADR Specialist Name: N/A

ADR Specialist Phone: N/A

ADR Specialist Email: N/A

Other ADR POC Name: Robert Anthony

Other ADR POC Phone: (202) 376-8105

Other ADR POC Email: robert.g.anthony@usccr.sprint.com

Does your agency have an ADR policy statement: Yes

ADR budget: 0.0

How are ADR activities being funded: The Commission is currently drafting an ADR plan which will
be in place prior to the January 1, 2000 deadline. The Commission’s Director of EEO Programsis
working with various stakehol ders including management and the agency’ s union membership to develop
the plan. The draft plan currently callsfor ADR activities to be funded on an as-needed basis viaa BPA
with athird-party service provider.

How many FTEs: O

How are ADR activities staffed: The Commission’s draft ADR plan currently callsfor ADR activities
to be staffed on an as-needed basis via a BPA with athird-party service provider.

What programs has your agency established: The Commission is currently drafting an ADR plan
which will bein place prior to the January 1, 2000 deadline. The Commission’s Director of EEO
Programs is working with various stakeholders including management and the agency’ s union
membership to develop the plan.

What ADR programs has your agency expanded: N/A

What ADR programs has your agency expanded: N/A

What benefits has your agency received: N/A

What ADR success stories: N/A



What areyour agency ADR goals: The Commission isasmall agency with under 100 FTEs. Given

the Commission’s current work load, staffing level and the resulting heavy demands on each employee's
time, the agency’ s goal isto make ADR available to complainants at their request on an as-needed basis
through third-party sources. If the budget and staffing of the Commission were to increase sufficiently, the
agency would seek to train at least three ADR specialists and participate in the Federal shared neutrals
program. In either case, the Commission is committed to participating in the ADR process in good faith in
order to resolve cases in the manner most equitable to all partiesinvolved.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: Commodity Futures Trading Commission

Agency Dispute Resolution Specialist and other ADR points of contact:

Name: Frank Alston Name: Daryl Stephens

Telephone: 202-418-5011 Telephone: 202-418-5017

Emalil: faston@cftc.gov Emalil: dstephens@cftc.gov
Doesyour agency have an ADR policy statement? Yes _X_ No

What isyour agency’sADR budget?$

If you do not have a budget, how are your ADR activities funded?
Funding by Office of the Executive Director

How many FTE’sdoesyour agency dedicateto ADR?

If none, how areyour ADR activities staffed?

The ADR duties are performed by Office of Human Resources staff.

What programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

In FY 1999 the Commission established an ADR (mediation) program.

What ADR programs has your agency expanded or improved during FY 1999?
In FY 1999 the Commission’ s two-year pilot program became permanent.

What benefits has your agency received from these programs?

Through mediation, parties have been able to resolve disputes resulting in costs saving. Productivity has
been restored to the areas impacted by the disputes.

What ADR success stories does your agency haveto sharewith the President?

Early intervention played a pivota role in resolving several sensitive and emotional issues. Working
relationships among the affected parties improved.

What areyour agency’s ADR goals, including resour ces necessary for the future?



The Commission will train staff and promote the use of ADR.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: Consumer Product Safety Commission (CPSC)
Agency Dispute Resolution Specialist and other ADR points of contact: None
Doesyour agency have an ADR policy statement? Yes No_X

While we do not currently have any formal programs in place, the CPSC supports the use of ADR and
recently used it in one case. We are currently developing an ADR process for our Equal Employment
Opportunity program and should have it in place within the next 2-3 months. We will provide you a
copy of the policy when it is completed.

What isyour agency’s ADR budget? None

If you do not have a budget, how are your ADR activitiesfunded? N/A

How many FTE’sdoes your agency dedicateto ADR? None

If none, how areyour ADR activities staffed? N/A

What programs hasyour agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ sdirectiveto promote greater use of ADR?

None

What ADR programs has your agency expanded or improved during FY 1999?
None

What benefits has your agency received from these programs?

N/A

What ADR success stories does your agency haveto sharewith the President?
None

What areyour agency’s ADR goals, including resour ces necessary for the future?

See response above.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency/Bureau: Corporation for National and Community Service
ADR Specialist Name: Thomasenia Duncan

606-5000 x.290

tduncan@cns.gov
Other ADR POC Name:  NicolaGoren

606-5000 x.259

ngoren@cns.gov
Does your agency have an ADR policy statement? Yes
What isyour agency’s ADR budget? None
How are ADR activities being funded?
The Directors of Equal Opportunity and Human Resources have paid for individual ADR sessions out of
their operating budgets. We have had no set budget for ADR. However, for the coming year, we will
have a budget for our new ADR pilot program. We have not finalized the numbers yet.
How many FTES? none
How are ADR activities staffed?
Currently, the Directors of Equal Opportunity and Human Resources arrange for ADR activities
independently and with funds from their respective budgets. However, the Corporation isin the process
of finalizing an ADR policy and pilot program for workplace disputes, that will go into effect January 1,
2000. We are contracting for the services of an ADR expert to manage the day-to-day operations of the
program.
What programs has your agency established?
Several members of the Corporation's staff attended many of the Working Group's ADR sessions during
the course of the last year to gather information on starting our own program. As mentioned above, we
are currently finalizing our policy and pilot program for workplace disputes. It will go into effect January
1, 2000.
What ADR programs has your agency expanded? None.
What ADR programs has your agency expanded? None.

What benefits has your agency received? N/A






What ADR success stories does your agency haveto sharewith the President?

Our Office of Equal Opportunity has used mediation in five cases involving employees in the past twelve
months. Four out of the five disputes were resolved through the mediation process. In the one case that
was not resolved, mediation did, nonetheless, resolve 5 out of 6 of the issues involved in the dispute.

What areyour agency’s ADR goals, including resour ces necessary for the future?

We plan to run our pilot workplace disputes ADR program starting in the new year. Our goal isto
improve communication in the workplace and provide a viable aternative for resolving workplace
disputes. After six months, we will evaluate the costs, outcomes, successes and failures, and make
changes to the ADR program based on that feedback. If the program is successful, we hope to expand
it to our contracting and grant-making activities.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: Department of Defense

Agency Dispute Resolution Specialist:
Name: Douglas Dworkin, Acting General Counsel
Phone: 703-697-7248
Email address: dworkind@osdgc.osd.mil

Office of the Secretary of Defense, Dispute Resolution Specialist:
Name: Harold J. Kwalwasser, Deputy General Counsel (Legal Counsel)
Phone: 703-697-2714
Email address. kwalwash@osdgc.osd.mil

Other ADR points of contact:

Name: Christine M. Kopocis, Acting ADR Liaison

Phone: 696-8524, Ext. 154

Email address: kopocisc@sdgc.osd.mil

Doesyour agency have an ADR policy statement?

Yes

What isyour agency's ADR budget?

If you do not have a budget, how are your ADR activities funded?

All operations are funded from unsegregated operating accounts, except for the Navy, which has
budgeted $300,000 for FY 99, and the Air Force, which has budgeted $408,000.

Components' activities are funded by individual Components from Component operation and program
budgets. Seeindividual Components reports for specifics.

How many FTE's does your agency dedicateto ADR?
If none, how areyour ADR activities staffed?

The Navy has dedicated 4 FTE's, the National Guard Bureau and the Air Force have dedicated 2 FTE's,
and the Army Materiel Command has dedicated 1 FTE. Other Components utilize personnel in the
Office of the General Counsel or Human Resources/EEQO on collateral duty as program managers and
mediators, and do not separately account for this commitment.

The Components generally use internal or shared-neutral s-within-the-Department mediators. See



individual Components reports for specifics.

What programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’s directive to promote greater use of ADR?

A. Generd

The Department has expanded severa individual Component programs and participated actively in the
Inter-Agency Working Group. Seeindividual Components reports for specifics.

Additionally, the Department of Defense established a department-wide reporting form to

identify and track ADR activities across components. The purpose of the form is to track the growth of
ADR throughout the Department. At the beginning of the year, only the military services and the Defense
Logistics Agency had reporting systemsin place, but the smaller Components had no formal reporting
system in place.

The Air Force has received widespread praise for the scope and breadth of its ADR Program website.
The website has responded to more than 72,000 requests since its inception in February.

B. Workplace

The major Components which did not have ADR programs for EEO disputes have established such
programs, and have designed processes, trained mediators, and educated personnel on the benefits of
ADR.

The Defense Commissary Agency's 90-day accelerated EEO complaint process was established in
conjunction with the Navy as a pilot workplace ADR program, and is an example of Components
sharing experiences and expertise.

In January 1999, the Defense Logistics Agency launched its formal mediation program for EEO
complaints agency-wide. The program, named RESOLVE (Reach Equitable SOL utions Voluntarily and
Easily), was designed to provide mediation services to employees during the informal EEO complaint
stage. Sponsored jointly by the Defense Logistics Agency Equal Employment Opportunity Office and
Office of General Counsel, the RESOLVE program uses a cadre of agency employees trained and
certified as mediators pursuant to standards established by the agency.

Components have also established partnerships to enhance relationships with labor/unions. Examples
include:

--Puget Sound Naval Shipyard. The Labor Management Partnership Council's ADR Committee
offersavariety of processes for labor-management disputes; and

--Marine Corps Logistics Base in Barstow, California. AFGE Loca 1482 and the Base
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Executive Officer created an ADR panel.



C. Procurement
There are severa notable developmentsin this area:

The Navy has developed what it believes to be the preeminent federal course in government contracts
ADR, "Alternative Dispute Resolution Throughout the Life of the Contract”.

The Navy, the Departments of Defense and Justice, and two of the country's largest defense contractors
have retained mediators and are engaged in an ADR process in a nearly decade-long litigation involving
the largest dollar-value government contracts case filed to date.

The Corps of Engineers established ajoint contractor/government "partnering" review team within the
construction industry.

The Air Force signed 16 corporate-level ADR agreements with the senior executives of the largest
suppliersto the Air Force. In addition, the Air Force recently completed work on “Lightning Bolt 99-4”
that required every major Air Force weapon system to have a program-level ADR agreement with its
prime contractors. To support the commitment to ADR made in these agreements, the AF began an
effort to design and implement an infrastructure to match its ADR needs with appropriate resources and
advice.

D. Civil Enforcement

The Navy has developed a 3-day workshop on environmental negotiation for environmental compliance
and installation restoration personnel.

The Navy and Florida officials on March 3, 1999, signed the Nation's first agreement to enforce
environmental regulations on military bases by cooperation rather than confrontation.

What ADR programs has your agency expanded or improved during FY 1999?

A. General

The Components continued to expand and improve the significant ADR programs described in last year's
interagency working group survey. Thisyear, many Components focused activities on ADR education
and promoting the use of ADR. Education activitiesincluded: briefingsfor supervisors and managers,
ADR training for legal staff, EEO/HR staff, and contracting staff; and mediator training. Additionally,
many Components increased the number of trained mediators and finally adopted processes that were
piloted in 1998. Seeindividual Components reports for specifics.

B. Workplace

The number of in-house mediators on the various Components and Department of Defense rosters of
neutrals has increased during the year. For example, the Department of Defense roster began with 44
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mediators and currently has approximately 60, and the Navy began with approximately 25 mediators and
currently has 100. Additionally, the Navy implemented the first federal agency developed a certification
process for itsinternal workplace mediators, and has certified the first group of 7 mediators.

The Army Materiel Command adopted across the Command the workplace ADR model it piloted in
three test sitesin 1998.

C. Procurement

The Army Materiel Command has expanded its ADR program focused on contract administration and
performance, "Partnering for Success: A Blueprint for Promoting Government-Industry Communication
and Teamwork." An inventory of 70 Army Materiel Command partnered contracts was compiled and
includes detailed information on the partnering effort, benefits achieved, and lessons learned.

The Navy continues to use the Armed Services Board of Contract Appeals successful ADR program as
its principal source of expert neutrals in the government contracts arena. There is a pronounced trend
toward the selection of less forma ADR processes, with mediation being the process of choicein FY 99.

D. Environmental

The Navy has been willing to try new techniques and apply innovative problem-solving techniquesto
resolve environmental disputes, including:

--use of arespected marine Corps General to meet with the Navy, the town of Del Mar,
California, and three other citizens groups to discuss the communities objections to the possibility
of increased noise or air pollution from BRAC-directed movement of naval aircraft to Miramar;

--contracting for professional facilitation services to improve the effectiveness of the relationship
between the Navy and state and federal regulatorsin the restoration of hazardous waste sites;
and,

--an inter-agency agreement with the Institute for Environmental Conflict Resolution to provide
consultative, facilitative, convening, and mediation services in resolving disputes between the
Navy and federal or state regulators, private individuals, and/or public interest groups.

What benefits has your agency received from these programs?

Below isasummary of some of the benefits reported by the Components as a result of their ADR
programs. Seeindividual Components reports for specifics and additional benefits.



Although Components are continuing to improve the tracking mechanisms for reporting the actual benefits
of ADR activities, most Components report a reduction in the number of forma EEO complaints and
negotiated grievances through the introduction of mediation and other workplace ADR processes. The
National Guard Bureau reports that ADR has been effective 98% of the time when applied to matters
coming before its Equal Opportunity office. The Corps of Engineers resolved 109 of 439 problems using
ADR techniques of conciliation and mediation. The Air Force now successfully resolves 75 percent of
workplace disputesin which ADR useis attempted. The Air Force also has increased the number of

ADR attempts to resolve workplace disputes by almost 30 percent (from 2,183 to 2,823) and the

number of ADR resolutions by 35 percent (from 1,567 to 2,119).

Improved relations and fewer disputes between contractors and the government have been reported as a
result of ADR efforts in the procurement area. For example, the Corps of Engineers reportsthat in
contract claims and appeals, there were 15 claims collectively totaling $25 million that were resolved for
$9 million in ADR proceedings.

What ADR success stories does your agency haveto sharewith the President?

Below isasummary of some of the more noteworthy success stories reported by the Components that
have not been discussed elsewhere in thisreport. See individual Component reports for specifics and
additional success stories.

At the 1999 OPM Director's Awards for Outstanding ADR Programs, the Department of the Air Force
ADR Program received recognition as an outstanding agency-wide ADR program and the 37th Training
Wing, Lackland Air Force Base received recognition as an outstanding site-specific ADR program.

The Air Force, the Department of Justice, and The Boeing Company entered into a mediated settlement
agreement, in which the parties resolved contract claims and disputes that had been unresolved for over
10 years. With the assistance of an independent third party mediator, ajudge of the Armed Services
Board of Contract Appeals, a structured process was used to analyze the claims, focus on cost,
schedule, and performance issues, and isolate the mattersin dispute. It is one of the largest contract
claims ever resolved through an ADR process.

Preliminary numbers show approximately a 70% settlement rate of cases mediated under the Defense
Logistics Agency's RESOLVE program.

On Octaober 1, 1999, the Commander of Navy Region Southwest in San Diego, California, established
the Navy's first Dispute Resolution Center, offering arange of ADR services to the 30,000 civilian
employees services by the region’s consolidated Human Resources Office. In conjunction with the
Center, anew GS-201 series Personnel Management Advisor position has been established to reflect the
cross functional nature of the work as well as new competencies in dispute resolution. Currently, 48% of
the cases are resolved by the Personnel Management Advisor at intake or shortly thereafter, and 75%
areresolved at the mediation table.



The Army Materiel Command-Level Protest Program was named as one of the top ten government
procurement practices by the Office of Federal Procurement Policy within OMB. Since it began in April
1991, the Army Materiel Command has resolved over 485 protests within the agency. Only 48
decisions have been appealed to another forum such as the General Accounting Office and federal court.
Of those appealed, only two have been reversed. Users of the Army Materiel Command-level protest
program have their disputes resolved in approximately 17 days rather than the General Accounting
Office's 75-day average.

The Corps of Engineers sustained its 90% resolution rate for contract claims and appeals. The 90%
resolution rate reflects resolution in 67 of 73 contract claims and appeals over a 4-year period.

The U.S. Army Judge Advocate General Corps successfully used ADR in severa casesinvolving claims
over $1.5 million. In one example, a process was developed to hire an expert to assist the neutral in
formulating technical questions and areas of inquiry.

A number of Components report that consideration is being given to expanding the use of ADR from the
substantive area where it began in a Component to other areas, such as from success in workplace
disputes to use of ADR in civil enforcement and procurement areas.

What areyour agency's ADR goals, including resour ces necessary for the future?

For some Components, goals include program design, training, and program implementation. For other
Components, goals include increased tracking and evaluation of existing programs, and the use of lessons
learned and benefits achieved to ingtitutionalize ADR as a daily business practice in workplace,
procurement, and civil enforcement. Throughout the Department of Defense, we intend to further
integrate and share ADR resources across Components, as well as continue our active participation in

the interagency ADR working group.

Seeindividual Components reports for specifics.

DEPARTMENT OF DEFENSE ADR SURVEY RESPONSE - 1999

Department of the Air Force
Department of the Army
Department of the Navy
Defense Commissary Agency
Defense Contract Audit Agency

Defense Finance and Accounting Service
Department of Defense Education Activity
National Guard Bureau

National Imagery and Mapping Agency
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REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency/Bureau: Department of Defense Education Activity
ADR Dispute Resolution Specialist:
Name: Wayne R. Wenzel
Phone: 703-696-4387
Email: wwenzel @hg.odedodea.edu
Doesyour agency have an ADR policy statement: No
ADR budget: none
How are ADR activities being funded:
How many FTEs: 1 part time
How are ADR activities staffed:

What programs has your agency established:

Compliance with new EEOC regulations on incorporating ADR into EEO process; also take advantage
of ADR programs on military bases where there are schools.

What ADR programs has your agency expanded: EEO counseling
What ADR programs has your agency expanded: EEO counseling
What benefits has your agency received: Hard to quantify

What ADR success stories:

What areyour agency ADR goals:

| have just recently joined the office and hope to make several improvements in the use of ADR at
DoDEA, especially developing an ADR policy statement, as well as conducting training on ADR.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency Name: Drug Enforcement Administration (DEA)

Agency Dispute Resolution Specialist and other ADR Points of Contact:
Name: Barbara Lewis, DEA EEO Officer
Telephone: 202/307-8388
E-Mail: None

Doesyour agency have an ADR policy statement? Yes ~ No___

What isyour agency’sADR budget? $

No formal budget currently existsfor ADR. Dispute resolution activities will be contracted out on a case
by case basis while the agency’s ADR Program is being established.

How many FTE’sdoesyour agency dedicateto ADR?

If none, how areyour ADR activities staffed?

Currently ADR responsibilities are assigned to an EEO Specialist as a collateral duty. Under the ADR
Program that is being developed a full-time ADR Point of Contact will be recommended to oversee and

administer DEA’s ADR Program.

What programs hasyour agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

During FY 1999, DEA established an ADR Task Force consisting of severa high-level officials who
were charged with developing an ADR Program that is tailored to the needs of the agency and it’s
employees.

What ADR Programs has your agency expanded or improved during FY 19997

None

What benefits has your agency received from these programs?

Not applicable

What ADR success stories does your agency haveto sharewith the President?

DEA’sinvolvement with ADR isin the preliminary stage so there are no success stories to share at this
time.



What areyour agency’s ADR goals, including resour ces necessary for the future?

DEA plans to have an ADR Program that makes use of the mediation and Peer Review Techniques. The
agency aso plansto alocate appropriate funds and staffing resources to administer the program.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: U.S. Department of Education

Agency Dispute Resolution Specialist and other ADR points of contact:

Name: Theodore Sky Name: Frank Furey
Telephone: 202-401-6000 Telephone: 202-619-9700
E-mail: Ted_Sky@ed.gov E-mail: Frank_Furey@ed.gov

Doesyour agency have an ADR policy statement?

Yes. See 58 Fed. Reg. 62486 (November 26, 1993)

What isyour agency’s ADR budget?

We have no separate budget for ADR activities.

If you do not have a budget, how are your ADR activities funded?

For the Informal Dispute Resolution Center (IDR Center), ADR activities are financed through the Office
of Hearings and Appeals budget at alevel of $197,000. For the Cooperative Audit Resolution and
Oversight Initiative (CAROI), we use personnel and other salaries and expenses funds from offices that
already work with audit resolution and related activities. Thus, the CAROI is financed through our
regular administrative budget.

How many FTEs does your agency dedicateto ADR?

The IDR Center has three full-time permanent staff committed to ADR as mediator/counselors. In
addition, the staff from our Office of Hearings and Appealsis available when additional resources are
required. The Director, Office of Hearings and Appeals, also serves as the Director for the Informal
Dispute Resolution Center.

Staffs from our other offices, including the Office of Management and the Office of the General Counsel,
provide ongoing support to the IDR Center mediator/counselors, as needed.

A relatively small percentage of the time of a number of staff membersin our various offices that work on
audit resolution and related matters is devoted to CAROI matters. It isnot practicable to provide an
estimate in FTE terms.

What programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote great use of ADR?



We are in the process of extending ADR on aregular basis to employees pursuing formal EEO actions.
We are also extending the CAROI process to more states and school districts and making it more a part
of the regular audit resolution process. (See next response.)



What ADR programs has your agency expanded or improved during FY 1999?

The IDR Center has expanded its role to include using other ADR methods to assist managers and
employees in resolving their differences. Specifically, the IDR Center staff has used facilitation to assist
small groupsin resolving their disputes. In addition, the IDR Center staff has expanded itsrole to include
training in conflict resolution skills for managers and employees.

CARQOI is designed to reduce the number of formal disputes with state and local educational agencies
regarding audit matters arising under various programs such as those authorized by the Elementary and
Secondary Education Act of 1965. Prior to the establishment of CAROI, such disputes were typically
addressed by the issuance of a notice of a disallowance decision to the cognizant state educational
agency setting forth audit findings and requesting fund recovery. The state educational agency then had
an opportunity to seek formal review by our Office of Administrative Law Judges and, if dissatisfied, by
the Secretary. Appeal to the United States Court of Appeals for the appropriate circuit was authorized.
See 34 C.F.R. Part 81. CAROI was designed to afford an alternative to this process by providing a
framework within which state educational agencies could work with us at all stages of the audit resolution
process. Thisincluded the stage prior to the issuance of the disallowance decision in order to resolve
outstanding issues and commence corrective action.

In 1994 and 1995, the CAROI process began through arrangements or negotiations with three
participating pilot states. As of this year, the CAROI process has been used in 29 CAROI projects
(initiated to resolve particular audit findings or sets of audit findings applicable to a state) in 19 states, the
District of Columbia, and two territories. Thetarget level of participation is 40 projects by the end of
fiscal year 2000.

What benefits has your agency received from these programs?

For the IDR Center, there has been a reduction in the number of EEO forma complaints. The IDR
Center serves as a safety net for employees who feel they have nowhere to go and has provided
immediate access for employees who have a need to discuss a problem.

The CAROI process has enabled us to reduce the number of formal audit disputes with state educational
agencies. By resolving these issues through a cooperative process rather than formal adjudication,
CARQOI has a'so enabled both state and federal parties to a dispute to focus on corrective action and on
improved means of program administration. The number of audit appeals has dropped dramatically.
Finally, the CAROQI process, it is believed, has contributed to the development of more positive working
relationships with state and local agencies, thus contributing to the more effective implementation of
federal education programs at the elementary and secondary level as well as the avoidance of audit
problems before they start.

The reduced number of recurring findings identified during audits, such as those under the Single Audit

Act, should provide one measure of the success of corrective action taken by grantees to better manage
federal education funds and adhere to grant terms.
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What ADR success stories does your agency haveto sharewith the President?

A measure of success for the IDR Center can be seen in the number of employees that have not taken
their issuesinto the formal arena. From the time the full-time mediator/counselor staff began in FY 1997,
474 issues have been brought to the Center. The average percentage of issues that have not goneto a
formal processfor FY 1997, FY 1998, and FY 1999 is 73 percent. The issues brought to the Center

have involved employee to employee, employee to supervisor, supervisor to employee, and groups of
employees in the same office. There have also been issues raised by outside applicants for positions
within the Department.

There are numerous success stories to demonstrate the usefulness of the ADR process. The parties
involved in the conflict determine success. An example of a group issue that was resolved involved a
team that could not get its mission accomplished because members were unable to conduct a meeting
without disruption. AnIDR Center staff member facilitated a meeting for the purpose of providing a
model that would allow members to voice their opinionsin a positive way and reach a conclusion that the
total group could accept. The group adopted the model and has been able to conduct productive
meetings.

Another example involved an employee who had not received a promotion in a career ladder position.
In ajoint session, the employee and the supervisor were able to develop a plan containing specific goals
leading to promotion.

An outside applicant felt that she had not been treated fairly in the selection process. The IDR Center
staff person worked with our Office of Management and the applicant. It was determined that she could
apply through a different hiring authority and would be considered for the position.

Finally, the use of ADR, previously envisioned as a mechanism solely for employees to grieve issues with
amanager, has expanded to include managers seeking a mechanism for resolving disputes before they
escalate.

The CAROI isaprevious winner of Vice President Gore's Hammer Award, and the Association of
Government Accountants recently recognized this innovative program as a government-wide "Best
Practice."

Our partnership with the Commonwealth of Pennsylvania, completed last year, resulted in the closure of
119 audit findings, including some longstanding issues that had been cited as repeat findingsin up to five
consecutive audit reports. It also resulted in an agreement concerning $108 million in questioned costs.
This partnership saved an enormous amount of time, effort, and legal costs in dealing with complex issues
that had been mired in lengthy litigation.

During the last severa months, we published a guide to the CAROI process, "Discovering New

Solutions through Cooperative Audit Resolution.” We have distributed the guide to al states and many
other educational institutions and agencies. The guide includes a description of the process used in the
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very successful Pennsylvania CAROI partnership and in other instances. It isbeing used collaboratively
by post audit personnel to integrate CAROI principlesinto al appropriate audit resolution activities of the
Department.

What areyour agency’s ADR goals, including resour ces necessary for the future?

IDR Center

1. Conduct a staffing study against current and future IDR Center missions and functions to determine
whether increased staffing is necessary.

2. Continue to evaluate the procedures used and the degree of confidentiality necessary to retain the
confidence of current and potential users of the system.

3. Consider ways to publicize success stories that emphasize both the role and capabilities of the IDR
Center.

4. Initiate orientation sessions with senior management support to ensure the widest dissemination of

information concerning the IDR Center.

Develop anew IDR Center video publicizing the IDR Center.

Increase the number of visitsto our regions by the IDR Center staff.

Continue to coordinate with other ADR programs in the federal sector.

Finalize a standard operating procedure and/or an ADR manual for employees.

Increase the level of training for personnel assigned to the IDR Center.

10. Expand the use of the IDR Center staff in the EEO formal process and in the training of managers
and employeesin conflict resolution skills.

11. Assist our Office of Management in updating the Personnel Management I nstructions dealing with
dispute resolution to include references to the IDR Center.

© 0N U

CAROQOI

It is anticipated that CAROI will be expanded to additional states, as the process becomes more widely
known throughout the state educational agency community.

The goal of CAROI isto improve education programs and the management of those programs at state
and local levels through better use of audits, monitoring, and technical assistance. A primary objective of
addressing issues in a straightforward and collaborative manner isto minimize costly litigation.

CARQOI aso works proactively through the sharing of information via our Web site
(www.ed.gov/initsyCARQI), professional organizations, and national and state conferences.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency Name: Equal Employment Opportunity Commission

ADRA ADR Contact: Nicholas Inzeo
202-663-4640

Doesyour agency have an ADR Policy Statement? Yes _ X No
What isyour agency’s ADR Budget?

In FY 1999 the Commission spent $12.6 million on its ADR Program. Most of these funds were spent
on the private sector mediation program to resolve charges filed under the various statutes EEOC
administrates. In addition a small amount was dedicated to a contract with FMCS for mediations of
EEOC employee complaints.

How many FTE’sdoes your agency dedicateto ADR?
124 FTE’ s through 9/30/99 for the private sector and internal EEO programs.

What Programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

What programs has your agency expanded or improved during FY 19997

What benefits has your agency received from these programs? What ADR success stories
doesyour agency haveto sharewith the President?

As part of the President’ s and Congressional budget initiatives to expand the use of mediation to resolve
charges, field offices implemented a significant expansion of the mediation program beginning in February
of thisyear. By the end of FY 1999, their efforts resulted in a substantial increase in mediated resolutions
over last year. Field offices also developed avariety of methods for publicizing the mediation program,
resulting in increased charging party and respondent participation. With the increased funding, field
offices hired 95 in-house EEOC mediators and coordinators to staff the expanded program as well as
full-time and temporary support staff to manage the increased workload. They also obtained mediation
services by contracting with outside mediators, and utilizing the services of the Federal Mediation and
Conciliation Service to ensure geographic coverage for each field office jurisdiction.

1 A total of 4,833 charges were resolved through mediation in FY 1999, almost three times the
1,631 mediation resolutions obtained in FY 1998.

2. Of the mediated resolutions, 3,478 were settlements and 1,233 were withdrawal s with benefits.
(The remaining 122 resolutions were reported as withdrawal s without benefits.)
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Resolutions obtained through mediation resulted in $58.5 million in monetary benefits, three times
the $16.9 million in benefits obtained last year.

Approximately 65% of the mediations resulted in the resolution of a charge.

The average resolution time for mediated charges was reduced by 51% - from 175 days at the
end of FY 1998 to 86 daysthisyear.

During FY 1999, 81% of charging parties agreed to mediate, an increase over the 71% who
agreed to mediate during the first quarter FY 1999, before the expanded program was initiated.
Accurate data regarding acceptance of mediation offersis not available prior to October 1,
1998.

Also, 36% of employers agreed to mediate in FY 1999, an increase over the 32% who agreed
to mediate during the first quarter FY 1999.

During FY 1999, 39,803 charges were referred to mediation in field offices.
During the year, 28,767 charges were returned from mediation into the investigative workload.

Field offices ended the year with 8,114 charges pending in mediation, nearly four times the
2,180 charges pending in mediation at year-end FY 1998.

Of 8 internal EEO complaints referred to mediation 6 were successfully resolved.

What areyour agency’sADR goals, including resour ces necessary for the future?

EEOC requested funds for FY 2000 to resolve 8000 charges through its mediation program. However,
at thistime it does not appear that adequate funding will be available to meet this goal. As part of its
obligation to implement revisions to Part 1614, 29 CFR, the agency will implement ADR throughout the
EEO administrative process and expects that formal EEO complaints will be reduced.



REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: Department of Energy

Agency Dispute Resolution Specialist and other ADR points of contact:

Name: Phyllis Hanfling
Telephone:  (202) 586-6972
Email: phyllis.hanfling@hqg.doe.gov

Doesyour agency have an ADR policy statement?

Yes. The DOE ADR Policy, published in 1995, emphasizes the use of ADR as a management tool, to
be used for prevention of disputes, early intervention in disputes and finally, to resolve pending litigation.

What isyour agency’s ADR budget? $50,000, to be used to hire private sector mediators to
resolve Headquarters (HQ) workplace disputes. $75,000 has been requested for FY 2001 for the same
purpose.

If you do not have a budget, how are your ADR activities funded?

All other ADR activities, including training, travel for the Dispute Resolution Specialist (DRS), and hiring
mediators for cases other than HQ workplace cases are funded by affected field offices and/or program
offices.

How many FTE’sdoes your agency dedicateto ADR? One.
If none, how areyour ADR activities staffed?

What programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR? The
Department has focused on Claims Against the Agency. Its emphasis has been twofold: first, on using
creative ADR techniques for dispute prevention and, second, on using mediation at as early a stage as
possible to resolve disputes.

XI. ADR techniques used to prevent litigation have included:

Q) Ombuds programs,
-- all DOE laboratories that deal with technology transfer have recently designated
ombuds to deal with any problems between the licensees and the Labs. (See
other ombuds under Success Stories)

2 Standing neutrals;



(©)) Differing Professional Opinion Processes — used at several DOE sites to resolve disputes
of technical nature, between an employee and hisimmediate supervisor, by raising review
of the report or project to a higher level panel;

4) Partnering;
(5)  RegNeg;

(6) Training — The Office of Dispute Resolution has provided ADR training this year to over
400 DOE and contractor employees.

[l To further the use of mediation at as early a stage as possible, an attorney in each Chief
Counsel’ s office throughout DOE’ s field operations has been designated as ADR liaison. They
have monthly conference calls with the Dispute Resolution Specialist; they attended the Society
of Professionalsin Dispute Resolution (SPIDR) Conference and recently completed a 3-day
mediation training course. Their role isto review cases to make recommendations (with the
assistance of the DRS) for appropriate early use of ADR. In addition, the Department’s
Litigation Tracking System is being re-designed to provide for better recording of ADR in
contractor litigation. Examples of mediations are listed in “ Successes’.

What ADR programs has your agency expanded or improved during FY 1999? DOE's
workplace mediation programs have been expanded nationwide. EEO mediationsin all the field offices
haveincreased from 28 in FY 1998 to 77 in FY 1999. Sixteen HQ workplace cases were referred to
mediation in FY 1999. Asof November 30, 1999, there are 17 new HQ cases referred to mediation for
FY 2000. The HQ Mediation Program recently received its first budget of $50,000, with which to hire
private mediators, thus enabling it to provide experienced, professional mediators in addition to DOE
trained mediators. The ability to hire mediators with no connection to the agency, no question of
neutrality and no constraints on their availability, has been a great asset to the program. The Office of
Dispute Resolution and the Office of Civil Rights have developed a strong working relationship. They
have created a comprehensive referral package to encourage mediation at three distinct phases —in the
informal stage, after formal filing and after investigation. The Deputy Secretary recently issued a
memorandum encouraging the mediation of EEO cases and |etters were sent to all partiesin pending
EEO cases recommending mediation. Cases are also referred to the Mediation Program from the
Employee and Labor Relations office, from the Union and from the Employee Concerns office.
Managers or employees may also request mediation directly; to encourage this early intervention, monthly
training is provided at HQ by the DRS.

The Department’ s Employee Concerns programs, sited at each field office, have received between 400-
500 concernsin the past year, dealing with awide variety of contractor issues, including health, safety,
management, fraud, waste and abuse. 80% of open concerns were closed last year by mediation, fact-
finding or facilitation, with half of those fully or partially substantiated. The number of whistleblower
complaints filed was reduced from 50 per year in FY 1992 to fewer than 10 in FY 1999.



In the procurement area, mediation is encouraged in grant disputes and in disputes between DOE and its
contractors, as well as disputes between DOE contractors and their subs. Several are discussed under
success stories. In addition, the Energy Board of Contract Appealsis astrong advocate of ADR: all its
Judges have received formal mediation training; it publishes a Handbook of ADR practices; and, in
addition to ADR between DOE and its contractors, it offers ADR for disputes between DOE
contractors and their subs, where litigation costs would be reimbursable. Inthelast 3 FY's, the EBCA
has provided ADR in 26 cases, with the total amount in dispute of $21 million. Of the 20 mediations
completed to date, 16 have been resolved.

What benefits has your agency received from these programs? The beginnings of a paradigm shift

are evident in a change from “fighting it out” in litigation to using a “joint problem-solving” approach. This
leads to reduced litigation, savings of management time, reduced cost of outside counsel for contractor
cases, better mutually developed solutions and better relationships and more trust with employees and

other stakeholders (such as community groups, members of Congress, contractors, etc.).

What ADR success stories doesyour agency haveto sharewith the President? Theseillustrate
use of ADR in the preventive and/or early intervention stages:

(1) Labor Proposed Joint ADR Training and Mediation Program

Wackenhut Services, Inc., isa contractor of the Department of Energy that provides a highly trained
armed security force at the Savannah River Site (SRS). The site, a 300 square mile federal reservation
owned by DOE, deals primarily in the management of nuclear waste from the Department’ s defense
mission. There are approximately 14,000 employees on site with Wackenhut employing almost 800 of
them. Wackenhut’s mission at SRS isto protect nuclear materias, production facilities, property, and
classified matter from theft and sabotage, with a constant concern for protecting the health, welfare and
safety of employees, the public and SRS s environment.

Wackenhut has been the security contractor at SRS since 1983. 1n 1990, the United Plant Guard
Workers of America organized the protective force, creating Local 330 to represent the bargaining unit
employees. During thefirst years, conflicts arose which brought about discipline and grievances as well
as arbitrations. Realizing that alarge amount of time and resources was being expended by both
management and the union on handling grievances, a concerted effort was made to |essen the numbers of
grievances. Despite a dramatic reduction in the numbers of complaints and grievances, it became evident
that conflict still remained, especially between first line supervisors and union stewards. What looked on
paper, like an ideal labor/management relationship, was marred by subsurface disputes at the operational
level. Similar problems were being addressed for non-union employees. The opening up of more user-
friendly methods of complaint resolution, including open door meetings and an employee hot line, brought
the number of complaints down. Still, abetter system was needed to address the conflict not addressed
by formal complaints.

The union proposed the use of mediation as both an alternative to arbitration and atool to handle conflict
inthefield. After some discussions, an agreement was made for the possible use of mediation. Team
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members received training in the use of mediation and other ADR means. With arelationship of trust
forged between union and management |leaders, the stage was set to tackle the most difficult of
challenges, attaining understanding and cooperation between the union steward and the first line
supervisor. In early 1998, the union approached management and suggested joint ADR training of union
stewards and supervisors. Management agreed to the proposal and, together with the union, moved
forward in preparation for this unprecedented conflict resolution training.

In order to accommodate the entire targeted audience of 90 supervisors and stewards, four sessions
were presented. They consisted of:

. Opening remarks from the General Manager and from the Local President;

. Side presentations of information on conflict, anger, management styles
and problem solving;

. Personality test — A review of the various personally types helped the audience
to realize differences and how to work with others on conflict management;

. A Video on conflict resolution;

. Role Play — Scenarios, written by union and management, were presented using
factual events. This allowed the audience to closely relate to the role plays and
to learn the right and wrong way of dealing with conflict; and

. Group Exercises— The entire class broke out into teamsto role play exercises
that required a win-win resolution.

The audience was anxious to learn the methods of resolving disputes at their levels rather than having
them escalated. Attendees participated in every phase of the training and upon returning to the work
environment, applied these skills. The evidence of this continues as calls to both the union leadership and
to management regarding issues of conflict have dropped drastically.

(2 Ombuds Programs

The Sandia National Laboratories Ombuds Program, available to any Sandian or anyone in conflict with
Sandia, was involved in over 400 conflict cases during FY 1999. Thisis consistent with the annual case
load over the seven years the program has been in place. Most of the conflicts were employee related,
with afew involving suppliers, technology transfer partners or DOE. 56% of the conflicts were between
superiors and subordinates (at al levels); 8% were conflicts between peers; and 19% between

employees and infrastructure functions (e.g., HR, finance). The savings accrued by Ombuds involvement
was principally through improved productivity, lower turnover, and higher decision quality. The caserate
of 400 in FY 1999 has been very conservatively estimated to generate savings of at least $600K (50%
more than the program cost) and improvements in morale that cannot be measured. Litigations and
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EEOC charges against Sandia continue well below the levels experienced prior to the creation of the
program.

A pilot ombuds program was implemented within the Bonneville Power Administration (BPA) in April
1998 in an effort to ensure a positive and supportive work environment, particularly in the Apprenticeship
and Craft Trainee Programs, by providing informal and confidential assistance in resolving work-related
concerns. During the first pilot year, two ombuds handled 65 individual contacts and provided avariety
of servicesincluding counseling, information, informal go-between, mediation, referrals and follow-up
after resolution and for ongoing cases. They also provided feedback to senior management on

workplace issue trends and provided conflict management training within the organization. This program
is currently being evaluated for possible expansion.

(3) Neutral Expert Opinion

L eaks were discovered at the welding jointsin anewly installed cooling system at Fermilab. Fermilab
was preparing for a*“latent defect” claim against the general contractor and the welding subcontractor.
However, because of along and excellent business relationship with the contractors, they agreed to bring
in an outside metallurgical expert to examine the mysterious leaks and offer an opinion asto their cause
and correction.

In less than aday, the expert determined that microbes from the tap water used by Fermilab to test the
system were responsible for attacking the welding joints. If water was not kept moving through the
system, it should have been flushed out with distilled water. Thus, the responsibility for the problem lay
with Fermilab and not the contractors. The potential saving of $25,000 or morein internal time and
resources for preparing for and asserting a claim against the contractors was minimal, compared to the
important intangibles. Fermilab was able to maintain goodwill and integrity in the eyes of the contractors,
who willingly made people and resources available to redo many suspect weldsin record time. Dueto
this experience, Fermilab will be inserting in future contracts a provision for the parties to identify an
outside expert early on, to serve as a standing neutral, for any construction-related disagreements that

may later arise.

(4) Elk Hills Standing Neutral

In connection with the privatization of the Elk Hills Naval Petroleum Reserve for $3.65 hillion on
February 5, 1998, DOE developed a unique ADR process in which a standing neutral (called an
“Independent Legal Advisor” or “ILA™) isunder contract to handle discrete legal issues associated with
the finalization of “equity” (or ownership rights to subsurface mineral rights) with Chevron USA
Production Company, a minority owner in the field. This ADR process, which is still on-going, allows the
parties to refer legal issuesto the ILA that might otherwise entirely bog down the technically-driven
equity finalization process or be tied up for yearsin litigation. The first task of the ILA istotry to
mediate an agreement between the parties, however, in the absence of a settlement, the ILA issuesa
non-binding decision on the issue that either party may later challenge in a designated administrative



forum. Over the past 2 years, five issues have gone through the ILA process, resulting in 2 settlements
and 3 decisions of the ILA.

(5) Innovative Reg-Neg For Ballast Energy Efficiency Standards

In response to an invitation by lighting industry representatives and energy efficiency advocates, DOE
facilitated two days of negotiations between these parties on revised energy efficiency standards. Inthe
end, the parties agreed in principle on revised standards to recommend for DOE to consider in drafting a
notice of proposed rulemaking. The negotiations, which resembled a mediation, had a variety of
advantages: (1) DOE obtained better quality information and lowered political and litigation risks; (2)
industry obtained certainty on standards for the immediate term; and (3) the energy efficiency advocates
obtained the highest revised standards that are likely to be implemented and effective pledges of action to
comply with the standards.

(6) E-Mail Mediation

A group of Headquarters employees was offended by inadvertent pictorial stereotyping in adiversity
brochure. After hearing complaints and discussions in the halls, the Dispute Resolution Specialist
suggested mediation. In the process of using e-mail to identify the necessary parties and schedule a
mediation, the parties began to explain their feelings to each other and to provide historical context. The
discussions moved from incrimination to understanding, so that DRS was able to ask whether a meeting
was necessary. The parties replied that they were satisfied. They understood each other’ s feelings, steps
were put in place to remedy what had happened and prevent its reoccurrence and alarger confrontation
was prevented.

(7) Telephonic Mediation

A grant dispute between the Federal Energy Technology Center (FETC) and a university was mediated
telephonically. FETC believed that the university deviated from the origina purpose of the grant without
explanation for the deviation in the final report and that they failed to include test results that the report
represented was performed. After much discussion and e-mail, the mediator held a conference call with
FETC' s attorney, contracting officer and the university’ s contracting officer and principal investigator.
Both sides heard new information and corrected some misperceptions. The case was settled without
litigation and the relationship between FETC and the contractor was not damaged.

(8 Grant Disputes

A. The Hanford Field Office had a grant dispute with a Native American tribe. The Department
believed that two contracts placed under the grant constituted a material non-compliance and was
prepared to disallow the costs, thus, making the tribe repay almost $300,000. However, DOE was
concerned about “winning the case and losing the relationship.” DOE suggested mediation, pursuant to
10 C.F.R. 8 600.22(b) which provides for mediation of grant disputes, prior to a contracting officer
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decision. The tribe accepted and the case was mediated by a mediator with whom the tribe was familiar.
It was settled and approved by the Tribal Council. Rather than disallowance of the costs, the settlement
used an offset over a 2-year period by reduction of anticipated funding. By entering into mediation early,
litigation was avoided, the tribe will continue to receive DOE grant funds, the parties achieved a better
understanding of each other’ s concerns and the long-term relationship was preserved. DOE estimated a
savings of $50,000 for internal staff time if the case had gone to the Board of Contract Appeals.



B. FETC and one of its cost share Clean Coal participants had a dispute over Agreement
language and its application to an unanticipated situation arising under the Agreement. The amount in
controversy exceeded $10M. Six months of informal negotiation between the parties produced no
satisfactory resolution and formal litigation was anticipated. The Office of Dispute Resolution suggested
mediation and put the process in place between the parties. The two days of face-to-face, informal, but
controlled mutual dialogue, versus formal, adversial proceedings enabled each of the partiesto view in a
much more objective, unbiased, unemotional (and beyond strictly legalistic) manner, the merits and
ramifications of their respective positionsin a professional atmosphere. The parties resolved their
differences consistent with legal basis AND mutually acceptable private, Government and DOE program
interests. The mediation process enabled the parties to accommodate those broad-ranged needsin a
much more positive and satisfactory manner than could have been achieved through litigation, regardless
of forum. The expenses for the mediator's time and travel did not exceed $3500, and were split equally
between the parties. Litigation and/or arbitration expenses for DOE alone would reasonablly be
expected to be 5 to 10 times that total amount, would have consumed significantly more time, and most
likely would have produced a much less mutually-satisfactory result, to the deteriment of program and
over-all Government objectives.

(9)  Contract Disputes

A. A subcontractor to a DOE laboratory completed nuclear decommissioning and
decontamination work in 1997 and submitted a change order for $2.8 million. Almost two years later,
there had been no resolution and there was a high level of distrust and animosity between the parties.
The DRS was contacted by the contractor’s Congressman, and mediation was arranged. The case was
settled shortly thereafter in a 2-day mediation, thus avoiding a hearing at the DOE Board of Contract
Appeals. The laboratory estimated that it saved 5 weeks of work for an attorney and 3-4
business/technical people.

B. A subcontractor was hired to manufacture and install equipment at over 100 sites. The
subcontractor requested an equitable adjustment to reimburse $2.5 million in costs due to changed
conditions and delays. The parties had been unable to resolve the dispute by direct negotiations and
faced an arbitration hearing.

The case was settled in a 2-day mediation, with the laboratory paying a settlement amount and
providing aletter of recommendation for the equipment. The subcontractor agreed to do some follow-on
work for which it was uniquely qualified, but which it had refused to do because of the pending dispute.
The parties were able to avoid the costs of preparing for and conducting an arbitration that would have
involved factual disputes at about 80 different installations. It would have diverted several “person
weeks’ of staff time from work assignments and might have necessitated the hiring of outside counsel.

C. A defective pricing claim by a subcontractor to Sandia National Laboratory was resolved by
mediation with the DOE Board of Contract Appeals. Animportant benefit of mediation was preserving
the relationship with an important supplier of critica components, with whom the laboratory will be able



to continue doing business in the future. The estimate by outside counsel, if this case had been tried, was
$150,000.

(10) Termination Case

A contractor at Y ucca Mountains terminated an employee who held a Commercia Driver License
(CDL), based on a positive urine analysis. Under Department of Transportation regulations, an individual
holding a CDL, who has a positive urine analysis, may not drive vehicles. Since he was unable to
operate the vehicles he was hired to drive, he was terminated. It was soon determined that an error had
been made, probably due to insufficient control of the urine samples.

The employee was quite upset about the handling of the situation, including non-payment of back pay,
lack of an apology, damage to his reputation and disrespect by an immediate supervisor. The parties
agreed to mediate and resolved the case in several hours. Animportant part of resolving this case was
having the right people at the table. Senior management from the contractor flew in from their national
headquarters. They offered a personal apology for mishandling the situation, assured the employee that
he would be treated with the same respect as before the incident occurred and stated that changes had
been made to the drug testing process. A check for full back pay was cut and given to the complainant
at the mediation.

(11) Construction Case

In a complicated construction case with 13 parties, a DOE contractor at the Idaho site was sued for
$15M. Attorney fees were costing $100,000-300,000 per month. After a2 %2 day mediation with all
parties and counsel, a draft agreement was reached and later finalized. Estimated savings for outside
counsel, had this case goneto trial, were $1M, with additional costs for a probable appeal. Asthis
would have been a document-intensive case, additional internal cost savings were estimated at $500,000.

(12) Whistleblower Case

A contractor employee filed awhistleblower complaint. Although the company anticipated winning if the
case went to a hearing, it realized that it would still have an unhappy employee. Therefore, the company
suggested mediation, and approached it as a problem-solving tool. The case settled with the help of a
skillful mediator who provided feedback to the employee on his communication style. The employeeis
now happy and functioning much better in the workplace and the manager reports an improvement as
well.

What areyour agency’s ADR goals, including resour ces necessary for the future? The Office

of Dispute Resolution needs additional FTE’ s to coordinate the Department’s ADR Program. The office
intends to focus on preventive ADR: (1) creating an Integrated Conflict Management System, with an
ombuds at the center, at HQ and all field offices; (2) providing or coordinating increased training for



managers and attorneys on conflict management and use of ADR; (3) ensuring that all contracts, grants,
and MOU'’ sinclude mediation provisions; and
(4) encouraging standing neutrals and partnering for al large contracts.

In addition, continued emphasis will be placed on mediating at as early a stage as possiblein all
appropriate disputes.
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REPORT TO THE PRESIDENT ON AGENCY ADR ACTIVITIES

Agency name: Environmental Protection Agency

Agency Dispute Resolution Specialist

Name: W. Robert Ward
Telephone:  (202) 260-2785
Email: ward.robert@epa.gov

Severa additional EPA employees have responsibility for ADR program management or delivery of
ADR services. These personnel are located at EPA Headquarters and in al ten Regions. The extended
network of ADR staff at EPA cover most of the Agency’s program offices. Supplemental contact
information may be obtained through the Agency’ s Dispute Resolution Specialist.

Doesyour agency have an ADR policy statement? Yes No X

EPA currently has several program-specific policies governing the use of certain ADR techniquesin
specific contexts. Such policiesinclude: Guidance on the Use of Alternative Dispute Resolution in EPA
Enforcement Cases (1987), EPA’s Public Participation Policy (1981), and Procurement Policy Notice
No. 97-02 (1997) (governing the use of ADR in contracts disputes). In addition, the Administrator has
indicated her commitment to the use of ADR in Agency activities through a recent memorandum (Oct.
27,1998). Nonetheless, the Agency still has a need for a more comprehensive policy that will address
the use of ADR across the Agency’s programs and Regions.

Work has begun to develop a policy addressing the use of ADR at EPA, development of new ADR
programs, enhancement of existing ADR programs, and ADR training for Agency staff and managers.
This effort will satisfy the requirement of the ADRA that all federal agencies adopt a policy that
“addresses the use of alternative means of dispute resolution and case management.” A two-step

process is underway to meet the Agency’ s policy needs. (1) issuance of across-program interim policy
that highlights EPA’s ADR experience and expresses a strong commitment to ADR; and (2) formation of
awork group to draft and issue afinal Agency-wide policy for appropriate use of ADR within the
Agency. Itisalso anticipated that program-specific guidances will be developed that are consistent with
the final Agency-wide policy.

It is anticipated that the interim policy will be completed and published in the Federal Register in the next
few months. The more comprehensive policy, incorporating several component parts, is expected to be
complete by the end of the year 2000.

What isyour agency’s ADR budget?

EPA does not currently earmark funds for alternative dispute resolution in its budget. Support for ADR
functions within the Agency is funded from individua program offices. A rough indication of the
Agency’s spending on ADR can be gleaned from project orders established under the Agency’s neutral
services contract, which provides services of dispute resolution professionals for awide variety of



activities, including: convening, conflict or issues assessment, facilitation, mediation, training, and services
to assist stakeholder involvement activities. New projects ordered through this contract have averaged
between $3-4 million per year.

Dependence on program dollars for neutral services ensures that EPA’ s program offices are vested in a
particular project, although this type of funding mechanism also givesrise to “orphan” projects, i.e.,
potential projects with merit but no readily available source of funding. The various ADR programs at
the Agency continue to look for creative ways to overcome this funding gap.

How many FTE’sdoesyour agency dedicateto ADR? 13

Dedicated FTEs include employees responsible for ADR program management and those involved in the
direct delivery of ADR services, such as in-house facilitators and ombudsmen. The 13 FTEs support
more than 13 individual positions, as some positions are part-time. Of the nine dedicated FTEs located
at Headquarters, five are ADR program management positions, and four are ombuds positions. The
remaining four FTESs represent a handful of Regional positions, split roughly equally between program
management and in-house facilitators..

In addition to the dedicated ADR FTEs, many additional EPA personnel are involved in ADR program
management or direct delivery of ADR services on a collateral duty basis. Personnel working with ADR
on acollateral duty basis can be found at EPA Headquarters and in every Region.

What programs has your agency established during FY 1999 pursuant to the Administrative
Dispute Resolution Act and the President’ s directiveto promote greater use of ADR?

C Centra ADR Program Management

In October 1998, the Administrator appointed a Senior Counsel for Alternative Dispute
Resolution who serves as EPA’ s dispute resolution specialist for purposes of the ADRA. The
Senior Counsel assembled ateam of specialists from Headquarters and the Regions to support
Agency-wide ADR program expansion and development and to work on the design of a centra
ADR office for EPA. This new office, the Conflict Prevention and Resolution Center, will begin
itswork in FY 2000.

C Headquarters Workplace Dispute Mediation Program

EPA developed aworkplace mediation program to address grievances and discrimination
complaints at Headquarters. During 1999, ateam composed of employees and union
representatives from Headquarters established the foundation for the workplace mediation
program. Thisteam used the workplace mediation program experience of six federal agencies as
abenchmark, and incorporated those agencies’ successes in program organization and
implementation into the proposed EPA mediation program. EPA expects staff and managers to
use the new program with confidence. Implementation of the program will begin in January
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2000, with ayear-long pilot phase focusing on disputes that are the subject of discrimination
complaints or subject to the Agency’ s negotiated grievance or administrative grievance
procedures. While the pilot program focuses on disputes at Headquarters, all EPA Regions are
preparing to offer mediation for discrimination complaints beginning in January 2000, in
accordance with recently revised Equal Employment Opportunity Commission regulations.

| nteragency Agreements with the U.S. Institute for Environmental Conflict Resolution

During FY 1999, EPA developed a working relationship with the U.S. Institute for
Environmental Conflict Resolution (Institute) to enhance the Agency’s own goalsfor ADR usein
the environmental arena. Two initiatives of note are supported through interagency agreements
with the Institute. First, EPA has engaged the Ingtitute to help develop aroster of Environmental
Dispute Resolution and Consensus Building Professionals. The roster is scheduled to be
operational in January 2000. Second, the Institute will be working with EPA to develop a
training module on the use of ADR in the context of environmental justice and civil rights
complaints. Thetraining isdesigned to introduce a broad spectrum of stakeholdersto ADR
techniques.

What ADR programs has your agency expanded or improved during FY 1999?

Current applications of ADR at EPA reflect the breadth of the aternative dispute resolution field, both in
terms of the variety of ADR techniques utilized and the types of disputes or potential disputes that are
addressed. ADR work is occurring across programs and Regions and includes techniques such as
mediation, facilitation, convening, early neutral evaluation, consensus processes, cooperative problem
solving, interest-based negotiation, and use of ombudsmen. ADR is being used to advance EPA’s
programmatic and administrative objectives, with applications in areas such as administrative
adjudications, enforcement, formal and informal petition procedures, policy development, stakeholder
involvement, public participation, and workplace disputes. The following items describe specific areas
that have been expanded or improved over the past year.

C

New Neutral Services Contract

In February 1999, the Agency awarded a new neutral services contract to Marasco Newton

Group, Ltd. The neutral services contract isavehicle for Agency program offices and Regions

to access neutral services for dispute resolution activities such as. convening, conflict or issues
assessment, facilitation, mediation, and other servicesto assist EPA stakeholder involvement
activities. The Marasco-Newton contract is afive-year task order contract with atotal ceiling of
$41,000,000. Although the Marasco Newton contract has been in effect for less than one year,
44 projects with avalue of $4.4 million have already been initiated. The current projects on the
contract are evidence of the broad range of available neutral services. Ongoing projectsinclude
use of ADR professionals for policy dialogues, enforcement cases, training design and delivery,
and facilitation of public meetings. In an innovative approach, the contract includes “just-in-time”



delivery orders which make neutral services for a particular category of disputes available on an
expedited basis.



ADR Usein Brownfields Pilots

EPA’s ADR program within the Office of Enforcement and Compliance Assurance (OECA)
launched a pilot project on the use of facilitation professionals at several Brownfields sites over
the past year. Brownfields are abandoned, idled, or under-used industrial or commercial
properties where expansion or redevelopment is complicated by real or perceived environmental
contamination. The purpose of the facilitation pilot project isto increase and enhance community
involvement in the decision making process for assessment of potential site contamination at
Brownfield sites.

Expanded ADR Use in Administrative Enforcement Adjudications

EPA’s Office of Administrative Law Judges (OALJ) sharply expanded its use of ADR asan
alternative method for concluding administrative enforcement cases. Current policy isto offer the
use of ADR invirtually all of the cases that come under the jurisdiction of OALJ. The objective
of OALJ s mediation program is to encourages parties to exchange views informally and then try
to develop a compromise resolution that answers some of the basic interests of both parties.

OALJ hasfound that this processis generally much faster and less resource intensive than
traditional administrative litigation.

What benefits has your agency received from these programs?

D

OO OO

Resolution of conflicts and controversies with outcomes that are acceptable to all parties

More environmentally beneficial resolutions through the negotiation of supplemental
environmental projects, agreements to pilot new technologies, and faster compliance

Prevention of controversies

Enhanced public participation in Agency decision making

More constructive stakeholder involvement in policy development and site remediation decisions
Increased interest throughout the Agency, the regulated community, and the public in the potential
benefits of ADR techniques

What ADR success stories does your agency haveto sharewith the President?

C

Recent ADR Initiatives Focus on Major Agency Priorities

EPA hasfocused its ADR program development efforts on issues that also constitute major
priorities for the Agency. For example, the Senior Counsel for Alternative Dispute Resolution,
the Office of Civil Rights, and the Office of Environmental Justice have been working together to
explore ways to use ADR techniques in addressing environmental justice and matters arising
under Title VI of the Civil Rights Act of 1964. The Agency’s emphasis on cleanup and
redevelopment of urban waste sites is supported through the Brownfields facilitation pilot
projects. In addition, EPA is pursuing opportunities to demonstrate the use of ADR techniques
in the area of environmental permitting. The use of collaborative processes to enhance public
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participation during permitting activities may assist the Agency in meeting some of its objectives
for the next generation of environmental permitting. Specific success stories from each of these
priority areas are provided below.

ADR Usein the Resolution of Title VI Complaints

The Office of Civil Rightsis currently piloting the use of ADR as atool for resolving formal
administrative complaints under Title VI of the Civil Rights Act. In one recent case, acommunity
organization in Hartford, Connecticut charged the Connecticut Department of Environmental
Protection with improperly siting and permitting alandfill. EPA Region 1 provided a mediator
who assisted the community organization, the State, and the developer of an urban renewal

project to reach an agreement that the negotiating parties felt was afair way to proceed. In
another case, EPA Region 9 hired a neutral third party to do an initial objective assessment of
complaint made by a community association against the California Department of Toxic
Substance Control. The neutral was also asked to determine the willingness of the parties to
participate in an initial meeting to discuss the possibility of using a mediated process for resolving
the controversy. The neutral’s report provided the Region and the involved parties with a better
understanding of the situation and each others' concerns and interests. Even though there was no
agreement to attempt to resolve the complaint through mediation or any other facilitated problem-
solving process, the Region found the effort worthwhile.

Success in the Brownfields Facilitation Program

The Brownfields facilitation pilot mentioned abovein 7., consists of projects at ten specific
Brownfields sites representing a diverse range of redevelopment projects and communities across
the country. A facilitation/mediation professional has been engaged by EPA to work with the
parties and public at each site. Each of the pilot projects has approached the facilitation process
in aunique way so asto best address the dynamics of the particular site. In one of the pilot
projects, the Brownfields project manager approached Regional and Headquarters ADR staff
seeking assistance in the handling of a difficult situation at a Brownfields project site. One
landowner appeared to be creating an intractabl e obstacle to remediation and redevel opment
efforts. The services of a professional facilitator helped clarify options and reestablished
communications between participants at this site. Ultimately, the difficulties presented by the
landowner were overcome and a redevelopment plan was generated in which the jurisdiction of
the Brownfields project was shifted and doubled in area. After EPA’s funding hours for the
facilitator were consumed, the parties independently agreed to cover the costs of continued
facilitation services -- atrue measure of success for this pilot.

Refinery Permitting |mplementation Project

The Office of Air and Radiation and the Senior Counsel for ADR are cooperating on a project
that employs an ADR technique in preparing for future permitting activities associated with an
anticipated regulatory program limiting gasoline sulfur levels. New gasoline standards may trigger
permitting obligations for refineries under the Clean Air Act. EPA engaged dispute resolution
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professionals to conduct a convening in an effort to engage a broad spectrum of stakeholders as
the Agency considers what policies will govern refinery permitting under the new program. The
Agency hopes that stakeholder involvement in the development of refinery permitting policy and
planning for future permitting activities will yield better results for the refineries, the permitting
authorities, and surrounding communities.

Resolution of an Enforcement Action Through Multiple ADR Technigues

The use of a unique multi-phased ADR process assisted private parties and the United States to
reach an agreement in an enforcement action involving alleged violations of several environmental
statutes. With the assistance of a neutral convener provided by EPA, the parties designed and
implemented an ADR process that used an early neutral evaluation to address factual disputes
followed by a mediation to facilitate settlement negotiations. The use of ADR saved all parties
the time and expense of litigation and provided the basis for a settlement that resolved all legal
issues between the parties and established supplemental environmental projects benefitting the
local community.

Use of ADR in Organizing a Policy Dialogue

Dispute resolution professionals were hired to conduct a neutral third-party convening
assessment to identify major stakeholder interests associated with the development of a policy
governing testing and screening for a certain class of chemicals. The dispute resolution
professionals engaged in an extensive consultation with representatives of affected interests
through telephone and in-person interviews, numerous conference calls, and facilitated
discussions with approximately 100 people. Ultimately, the professionals made
recommendations regarding the make-up of an advisory committee and initial goalsfor the
committee. The result of the convening effort was a broad-based membership on the advisory
committee, as a means of ensuring that all major stakeholder groups had their views and interests
balanced against the views and interests of others as the committee adopted a consensus
approach to policy development.

ADR Yields Better Site Remediation Decision

A magjor initiative of the Agency’ s hazardous waste program is to enhance involvement of the
public in site assessment and remediation decisions. One case of note involved a manufactured
gas plant that dumped large amounts of waste into the adjacent wetlands and a canal for over 70
years, seriously contaminating groundwater and posing an unacceptable risk to wildlife. EPA’s
original cleanup plan for the site was met with strenuous community opposition for being too
expensive and intrusive. After months of controversy, a site Coordinating Council was created

as away to begin amediated process that would ensure meaningful involvement of all parties,
including companies potentially responsible for the cleanup, state and federal regulatory agencies,
and local interests. Outside dispute resolution professionals were hired to facilitate Council
activities. Ultimately, the Council reached consensus on arecommendation for an aternative site
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cleanup plan that met local and regulatory needs -- al at a cost of about one-tenth the original
proposal. EPA’sfina remedy decision adopted the Council’ s recommendation.

C Multiparty Allocation Effort

Under EPA hazardous waste laws, private parties potentially responsible for the cleanup of
hazardous waste landfills and other contaminated sites must reach private agreements on the
allocation of responsibility for the cost of remedial actions. These allocation efforts are often
complicated by alarge number of parties, high site costs and lack of data regarding site
contamination. EPA supports the allocation efforts of private parties through provision of neutral
convening services. Inacase of particular note, EPA provided private parties with an Agency
convening professional to develop and initiate an allocation effort between over 60 parties at an
extremely complicated site with cleanup costs in excess of $100 Million. Through the services of
the convener, the parties were able to organize and undertake an allocation process with the
assistance of additional ADR professionals that proved the basis of a settlement of their liability
for the site with the United States.

What areyour agency’s ADR goals, including resour ces necessary for the future?
C Compl ete the development of an Agency-wide policy on the use of ADR

C Launch a centralized ADR office
C Expand the capacity of ADR staff at Headquarters and in the Regions to support effective use of

ADR

C Broaden awareness of ADR applications and benefits throughout the Agency

C Improve availability of ADR by identifying additional funding, neutral service vehicles, and
qualified dispute resolution practitioners

C Establish additional in-house capacity for EPA personnel to serve as neutralsin appropriate

circumstances.

C Target ADR training opportunities to support EPA program initiatives

C Support efforts within EPA and through interagency work to develop diversity in the field of
ADR practitioners
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EXECUTIVE SUMMARY

The United States Environmental Protection Agency has arich history of using alternative dispute

resolution (ADR) techniques ranging from traditional mediation to innovative processes aimed at
enhancing stakeholder involvement in Agency decision making. A recent statute and Presidential
directive provided the impetus for an examination of the Agency’s existing ADR programs and planning
how ADR will be used in the future. Asaresult of this effort, several organizational and programmatic
improvements in the Agency’ s approach to ADR were implemented. This report examines ADR
activities at EPA, with afocus on recent initiatives and accomplishments. Highlights include:

C

| mplementation of the Administrative Dispute Resolution Act of 1996

The Administrative Dispute Resolution Act (ADRA) governs the use of consensus and
agreement-based dispute resolution mechanisms by federal agencies. The ADRA contains
several requirements that relate to the administration of an agency’s ADR program. In fulfillment
of these statutory requirements, EPA has: (1) chaired one of the sections of the Interagency
Alternative Dispute Resolution Working Group established by the Attorney General and
participated actively in three other sections; (2) appointed a senior official to serve as the dispute
resolution specialist for the Agency; (3) designed a central office for ADR program management
and development; (4) expanded the network of Regional staff with ADR responsihilities; and (5)
initiated a process to develop afinal Agency-wide policy on the appropriate use of ADR at EPA.

Introduction of New ADR Programs

EPA hasfocused its ADR program development efforts on issues that also constitute major
priorities for the Agency. A magjor new ADR initiative is the workplace dispute mediation
program to be launched in January 2000. In addition, several new initiatives support the
Agency’s environmental objectives. For example, the Agency has been exploring waysto use
ADR techniquesin addressing environmental justice and matters arising under Title VI of the Civil
Rights Act of 1964. The Agency’s emphasis on cleanup and redevelopment of urban waste sites
is supported through the Brownfields facilitation pilot projects. In addition, EPA is pursuing
opportunities to demonstrate the use of ADR techniquesin the area of environmental permitting.

Improvements in Existing ADR Programs

EPA’ s existing ADR programs have contributed to the Agency’ s status as a leader in the use of
ADR in the federal sector. In addition, these programs established the foundation for new and
expanded ADR programs and initiatives. EPA’s mature ADR programs are each different in
terms of operations and purpose, but all have embraced the value and utility of neutral servicesto
advance the Agency’s objectives. Existing ADR programsinclude: (1) avariety of stakeholder
involvement programs that make use of third-party neutrals; (2) an active enforcement ADR



program; (3) innovative Regiona approaches towards ADR; and (4) a high volume mediation
program offered by EPA’s Administrative Law Judges.

C Establishment of Partnerships with Other Federal Agencies

EPA has been privileged to partner with several other federal agenciesin joint efforts to enhance
the utility and effectiveness of ADR throughout the federal sector. The Agency has both served
as amentor and received the benefit of expertise from other agencies as all federal agencies|ook
at ways to develop their ADR programs. EPA has also entered into interagency agreements with
the U.S. Ingtitute for Environmental Conflict Resolution (Institute) in order to: (1) broaden
access to ADR practitioners for environmental disputes; and (2) take advantage of the Institute’s
expertise in designing specialized trainings for targeted groups.

The activities and programs documented in this report are a credit to EPA’ s willingness to use
innovative tools such as ADR to achieve the Agency’ s broader programmatic and organizational
objectives. These innovations provide afoundation for a more compl ete assessment of how use of third
party neutrals may improve Agency decision making and prevent and resolve conflict.



[. I ntroduction

Alternative Dispute Resolution (ADR) includes awide variety of processes in which third-party
neutrals assist parties in the prevention and resolution of disputes. As practiced at the United States
Environmental Protection Agency (EPA), ADR ismore than simply an alternative to traditional litigation.
It isatool for better negotiation as well as a means of enhancing the quality of Agency decision making.
Applications of ADR at EPA reflect the breadth of the alternative dispute resolution field, both in terms of
the variety of ADR techniques utilized and the types of disputes or potential disputes that are addressed.
ADR work is occurring across programs and Regions and includes techniques such as mediation,
facilitation, convening, early neutral evaluation, consensus processes, cooperative problem solving,
interest-based negotiation, and use of ombudsmen. (These techniques are described in the glossary of
terms below). ADR isbeing used to advance EPA’ s programmatic and administrative objectives, with
applications in areas such as administrative adjudications, enforcement, formal and informal complaint
procedures, policy development, stakeholder involvement, public participation, and workplace disputes.

Glossary of Selected ADR Terms

The ADR techniques listed here are those that are most frequently used at EPA and referred toin
thisreport. Thelist isnot intended to be exhaustive of al possible ADR applications.

C Mediation: Mediation isaconfidential, informal process in which the disputing parties use a
neutral third party to assist them in trying to work out a mutually acceptable solutionto a
problem.

C Facilitation: Facilitation isavoluntary, informal, and flexible process of communication guided by

athird-party neutral. Facilitation can be used for meeting management purposes, or asa
technique to engage parties in a productive discussion about a problem or challenge. By itself,
facilitation may or may not result in resolution of any issues in controversy.

C Convening: Convening is a process used to identify issues, interests, and sometimes partiesto a
dispute or potential dispute. The goal of a convening isto assess the potential for use of ADR
techniques in seeking resolution of a problem and to recommend a process that would best help
address the issues at hand.

C Early Neutral Evaluation: Early neutral evaluation allows the parties to a dispute to receive an
informal neutral evaluation of the strength of each party’ s position in a matter in controversy. The
evaluation is nonbinding, but may be useful in promoting settlement.

C Consensus Processes: A consensus process is any method by which all affected parties
(stakeholders) are brought together at an early stage for the purpose of developing a solution to a
present or anticipated problem. Consensus processes that qualify as ADR involve athird-party
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neutral in afacilitation or mediation role. The term “consensus process’ as used at EPA typicaly
refers to a mechanism for policy or regulatory development.

C Cooperative Problem Solving: Cooperative problem solving involves a decision by parties facing
adisagreement or potential disagreement to collaborate on a solution rather than insist on
competition and compromise. Cooperative problem solving assisted by neutrals from within or
outside of the Agency has been useful in addressing internal problems and challenges.

C Interest-based Process. An interest-based process seeks to generate creative solutions to
problems between parties in an ongoing relationship. It makes extensive use of brainstorming
and identification of creative solutions to address the interests of the participants.

C Ombudsmen or Ombuds: An ombudsman (or ombud) is an Agency official who is authorized to
accept complaints and look into whether something can be done to address a particular concern.
Ombuds do not have authority to change decisions, but they try to facilitate responsive solutions
to problemsraised in complaints. There are currently ombud functions in three programs at EPA
(pesticides, hazardous waste, and small business).

This report examines ADR activities that have been used at EPA, with afocus on recent
initiatives and accomplishments. Section Il discusses the Agency’ s implementation of the Administrative
Dispute Resolution Act, the principal statutory authority on federal sector use of ADR. That section also
discusses activities undertaken at EPA in response to a Presidential directive on ADR issued in May
1998. Section 111 of thisreport highlights new ADR programs or activities that have been initiated at
EPA over the past year. Section 1V outlines the Agency’s more mature ADR programs and provides
examples of how those programs continue to develop and advance EPA’ s environmental objectives.
Section V presents a series of exciting and relatively new partnerships between EPA and other federal
agencies designed to enhance the utility and effectiveness of ADR throughout the federal sector.

1. Accomplishmentsin Implementing the Administrative Dispute Resolution Act of 1996
and in Fulfilling the President’s Memorandum on ADR (May 1, 1998)

The Administrative Dispute Resolution Act (ADRA), 5 U.S.C. § 571 - 584, governs the use of
consensus and agreement-based dispute resolution mechanisms by federal agencies. The Administrative
Dispute Resolution Act of 1996 permanently reauthorized the ADRA, thereby confirming that alternative
dispute resolution (ADR) techniques are legitimate processes that should be used by federal agenciesin
appropriate circumstances.

The ADRA contains several requirements that relate to the administration of an agency’s ADR
program, including appointment of a senior official to serve as the agency’ s dispute resol ution specialist
and development of a policy to address the use of ADR within an agency. In addition, the ADRA
authorizes an interagency committee to be established by the President to facilitate ADR use within the
executive branch.



By Presidential Memorandum issued May 1, 1998, President Clinton established an interagency
committee as contemplated by the ADRA. In the course of establishing this committee, the President
also instructed agencies to take steps to “(1) promote greater use of mediation, arbitration, early neutral
evaluation, agency ombuds, and other aternative dispute resolution techniques, and (2) promote greater
use of negotiated rulemaking.”

The following subsections describe the specific actions that EPA has taken to fulfill the
requirements of the ADRA and the Presidential Memorandum.

A. Participation in the Interagency Alternative Dispute Resolution Working Group

The President’s Memorandum of May 1, 1998, established an Interagency Alternative Dispute
Resolution Working Group (IADRWG) to be convened by the Attorney General and consisting of
representatives of the heads of federal departments and agencies. The mission of the working group isto
coordinate, promote, and facilitate the effective use of dispute resolution processes within Federal
agencies. The IADRWG is organized into five subject matter sections that address the use of dispute
resolution processesin: (1) civil enforcement; (2) claims against the government;

(3) contracts/procurement; (4) workplace disputes; and (5) small agencies. The substantive work of the
IADRWG has occurred through the section activities, in which participating agencies have shared
expertise and worked to the expand the capacity of the federal sector to either initiate or enhance specific
types of ADR programs.

EPA has taken aleadership rolein the IADRWG. The Agency’s Senior Counsel for ADR
chairs the Civil Enforcement Section, which includes 24 federal agencies that are either initiating or
enhancing ADR programs to support their enforcement activities. EPA’s ADR staff within the Office of
Enforcement and Compliance Assurance have taken the lead in designing ayear’ s worth of programs for
the Civil Enforcement Section, covering topics such as dispute systems design, training, funding issues,
evaluation, ethics, and confidentiality. EPA staff are also engaged in mentoring activities for other
agenciesthat areinitiating ADR programsin the civil enforcement context. More information about
EPA’ s mentoring role is described in section V.B. of thisreport. In addition to leading the Civil
Enforcement Section, EPA has been active in the claims, contracts, and workplace sections of the
IADRWG. Through this participation, EPA has benefitted from the expertise of other agencies with
mature ADR programs in those aress.

Asthe IADRWG enters its second year of existence, the Attorney General has announced the
creation of an ADR Advisory Council, to be comprised of senior government officials responsible for
ADR programs at their agencies. The Attorney General extended an invitation to EPA to serve on the
Council. The Council will address policy issues that may arise during the implementation of federal ADR
programs. The Attorney General’ s invitation recognizes EPA’ s status as a mgjor contributor to the
advancement of ADR in the federal sector.

B. Designation of a Senior Counsel for Alternative Dispute Resolution
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In October 1998, Administrator Browner appointed Bob Ward to serve as EPA’s Senior
Counsel for Alternative Dispute Resolution. This appointment fulfills the ADRA requirement to designate
asenior official asthe Agency’s dispute resolution specialist. In addition, Administrator Browner used
the occasion to reiterate the Agency’ s commitment to the use of ADR in resolving existing disputes and
preventing future conflict. The Administrator noted that the use of ADR within the Agency is consistent
with and supportive of the Agency’s reinvention goals.

C. Establishment of the Conflict Prevention and Resolution Center

Another significant step forward in the evolution of EPA’s ADR program will occur with the
establishment of a new Conflict Prevention and Resolution Center (CPRC). Based upon numerous
interviews with officials throughout EPA, there is enthusiastic support for the formation of such a Center.
Establishment of the CPRC will provide oversight and compliance with the ADRA and encourage greater
integration of dispute resolution techniques into EPA activities.

The CPRC’ s specific mission will be to fulfill obligations under the Administrative Dispute
Resolution Act of 1996, the Alternative Dispute Resolution Act of 1998 and other relevant laws and
policy directives amed at ensuring effective use of ADR in and by the Federal government. To thisend,
the main functions of the CPRC will be to assist Agency offices in identifying “appropriate”’ uses of
neutral third parties; make neutral services more readily available; design ADR processes; and provide
ADR awarenesstraining. Consistent with the ADRA, the Center’ s functions also will include:
coordinating the development and implementation of Agency policy, guidance and regulations addressing
the use of ADR,; assisting in the development and effective coordination among ADR programs in offices
throughout the Agency; consulting on ADR case selection and management; supporting outreach on
ADR; recordkeeping to ascertain the benefits of ADR; and coordinating EPA participation in ADR
activities outside of the Agency. The consolidation of these functions has benefits for the Agency, such as
the availability of ateam of professionals dedicated to this specialized area and more efficient tracking of
EPA’s use of ADR techniques.

Moreover, establishment of the CPRC will serve anumber of internal and external customersin
the provision of additional opportunities to consider the application of ADR techniques to achieve EPA
objectives. For example, the CPRC may provide mediation services for conflicts within the Agency’s
workplace. (See Section I11.A. of this report for more detail on the workplace ADR program). In
addition, a set of pilot projectsis being developed to test the use of ADR in meeting EPA’s
environmental justice and civil rights objectives. (See Section I11. B. of thisreport). Other objectives for
expanded use of ADR include facilitated consultations with stakeholders and third parties, early
intervention in conflicts involving the regulated community, contractors, and others seeking to do business
with EPA.



D. Expansion of Regional ADR Network

In addition to organizational developmentsin the ADR program at Headquarters, EPA isfinding
that an expansion of the Regional ADR staff is having a dramatic impact on the Agency’s overall capacity
to manage ADR programs and deliver ADR services. What started in 1990 as a network of Regional
enforcement staff has become aworking body of Regional ADR Specialists. Further, many Regions
have expanded the number of staff with ADR responsibilities within and beyond the enforcement
program. In Regions 1, 8, 9, and 10, there are designated individuals who have been authorized to
devote 50-100% of their time to ADR-related activities. Two individuals work in Regional enforcement
programs, and three others are providing facilitation services in support of other Agency activities.
Additional staff in all ten Regions have ADR responsibilities on a collateral duty basis. Among the roles
they serve are: consulting with case teams and outside parties about the appropriateness of ADR in
particular circumstances; assisting in ADR process design; facilitating selection of acceptable mediators;
and providing direct convening, mediation and facilitation services. Increasingly, this network of in-house
ADR consultants collaborates across the Regions to broaden the influence of ADR successes and to
assist each other in convening new cases. There appears to be a direct correlation between the
availability of ADR-skilled staff to perform these functions and the level of ADR activity within agiven
Region.

E. Devel opment/l ssuance of an Agency-wide ADR Palicy

Work has begun to develop a policy addressing the use of ADR at EPA, development of new
ADR programs, enhancement of existing ADR programs, and ADR training for Agency staff and
managers. This effort will satisfy the requirement of the ADRA that all federal agencies adopt a policy
that “addresses the use of aternative means of dispute resolution and case management.” The ADRA
requires, as part of the process of drafting an ADR policy, that agencies examine the use of ADR in
connection with: (1) formal and informal adjudications; (2) rulemakings; (3) enforcement actions;
(4) issuance and revocation of licenses or permits; (5) contract administration; (6) litigation brought by or
against the agency; and (7 )" other agency actions.” While EPA has existing policies that address
components of these subject areas (e.g., enforcement, procurement), the Agency still hasaneed for a
more comprehensive policy that will address the use of ADR across the Agency’s programs and
Regions.

EPA has initiated a two-step process to meet the Agency’ s policy needs: (1) issuance of a
cross-program interim policy that highlights EPA’s ADR experience and expresses a strong commitment
to ADR; and (2) formation of awork group to draft and issue a final Agency-wide policy for appropriate
use of ADR within the Agency. It isalso anticipated that program-specific guidances will be developed
that are consistent with the final Agency-wide policy.



It is anticipated that the interim policy will be completed and published in the Federal Register in
the next few months. The more comprehensive policy, incorporating several component parts, is
expected to be complete by the end of the year 2000.



F. New Neutral Services Contract

In February 1999, the Agency awarded a new neutral services contract to Marasco Newton
Group, Ltd. The neutral services contract is avehicle for Agency program offices and Regions to access
neutral services for dispute resolution activities such as: convening, conflict or issues assessment,
facilitation, mediation, and other servicesto assist EPA stakeholder involvement activities. Dispute
resolution services under the contract may be helpful to Agency personnel engaged in: regulation and
policy development, permit issuance, compliance and enforcement actions, EPA workplace and labor
disputes, contracts and grants disputes, and voluntary programs such as Project XL and Community-
Based Environmental Protection (CBEP). The current projects on the contract are evidence of the
broad range of available neutral services. Ongoing projects include use of ADR professionals for policy
dialogues, enforcement cases, training design and delivery, and facilitation of public meetings. Inan
innovative approach, the contract includes “just-in-time” delivery orders which make neutral services for
aparticular category of disputes available on an expedited basis. Many of the specific ADR activities
highlighted throughout this report involved the use of neutrals accessed through the Agency’s neutral
services contract vehicle.

The Marasco-Newton contract is afive-year task order contract with atotal ceiling of
$41,000,000. Although the Marasco Newton contract has been in effect for less than one year, 44
projects with avalue of $4.4 million have already been initiated. A previous neutral services contract
averaged approximately 40 new projects each year at a value of $3-4 million. Projects under the neutral
services contract have been funded on an ad hoc basis from program technical support budgets across
the Agency. Dependency on program dollars for neutral services ensures that EPA’ s program offices are
vested in a particular project, athough this type of funding mechanism also givesrise to “ orphan”
projects, i.e., potential projects with merit but no readily available source of funding. The various ADR
programs at the Agency continue to look for creative ways to overcome this funding gap.

IV.  Accomplishmentsin New Usesfor Alternative Dispute Resolution Techniques at EPA

In kicking off the IADRWG in September 1998, the Attorney General urged all federal agencies
to put in place at least one new ADR program within ayear. EPA hasrisen to this challenge and within
the last year, has introduced ADR techniquesin several new areas of Agency practice and administration.
The following subsections highlight new ADR initiatives.



A. Headquarters Workplace Dispute Mediation Program

In January 2000, EPA will begin offering mediation as one way to resolve workplace grievances
and discrimination complaints at Headquarters. Mediation is a confidential, informal process for bringing
disputing parties together with a neutral third party to seeif they can work out their own mutually
acceptable solution to a problem. The experience of other federal agencies with workplace mediation
programs demonstrates that 60% to 70% of discrimination complaints and workplace grievances that are
mediated are resolved. This not only saves valuable human and financial resources, but also leads to
better employee working relationships and morale. Employees give up no rights by trying mediation. If
an acceptable agreement is not reached, the employee still is able to file aformal complaint or grievance.
Employees are able to have union, legal, or other representation of their choice during mediation.

The mediation program was designed in 1999 by a team composed of employees and union
representatives from Headquarters. This team used the workplace mediation program experience of six
federal agencies as a benchmark, and incorporated those agencies' successes in program organization
and implementation into the proposed EPA mediation program. EPA expects staff and managersto use
the program with confidence.

Thefirst year of implementation will be a pilot period, during which mediation will be offered only
for issues that are the subject of discrimination complaints or subject to either the Agency’ s negotiated
grievance or administrative grievance procedures. Expansion of the program to cover additional kinds
of disputes will depend on what is learned during the pilot phase. Initialy, the mediators will come from
the Federal Shared Neutrals Program, which provides, at no direct cost to EPA, federal mediators from
other agencies. The team also recommended that EPA develop its own internal corps of collateral duty
mediators. Thisrecommendation is based on the finding of other agencies that employees trained in
conflict resolution naturally transfer their skillsto their regular job situations, thereby producing an
incidental positive benefit for the workplace.

During the first year, ADR staff is expected to: (1) conduct considerable promotion outreach to
Headquarters staff; (2) train a corps of EPA mediators, union representatives and conflict resolution
coordinators; and (3) oversee 30 to 40 mediations. While the pilot program focuses on disputes at
Headquarters, all EPA Regions are preparing to offer mediation for discrimination complaints beginning in
January 2000, in accordance with recently revised Equal Employment Opportunity Commission
regulations. Headquarters staff will work with the Office of Civil Rights to support the Regions
mediation efforts and to share lessons from Headquarters experiences.
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B. Use of ADR Techniques to Support EPA’s Environmental Justice and Title VI Programs

The Senior Counsel for Alternative Dispute Resolution, the Office of Civil Rights (OCR), and the
Office of Environmental Justice (OEJ) have been working together to explore waysto use ADR
techniques in addressing environmental justice and matters arising under Title VI of the Civil Rights Act of
1964. The goal of this collaboration is to design and test the effectiveness of ADR techniquesin
responding to and resolving conflicts that arise between the Agency and outside stakeholders or amongst
outside stakeholders (e.g., state authorities and communities) on matters relating to environmental justice.

OCR receives formal administrative complaints alleging discrimination by arecipient of EPA’s
financial assistance. A regulatory program administered by OCR governs the processing of such
complaints. OEJfrequently receives informal complaints or allegations of environmental injustice relating
to EPA’ s direct programs and activities. OEJ does not currently offer a process for addressing informal
environmental justice complaints. Despite differences in the procedural approaches at OCR and OEJ,
there are similaritiesin the disputes that underlie the complaints received by these two offices. Thus,
recent work has focused on designing pilot programs that can be used to test the use of ADR in these
types of disputes generally. An example of arecent accomplishment in the Title VI areais described
below.

1. Resolution of Title VI Complaints: Pilot Program

Title VI of the Civil Rights Act of 1964, as amended, prohibits discrimination based on race,
color, or national origin under the programs or activities of recipients of federal financial assistance.
Individuals or organizations who believe that an EPA financial assistance recipient has acted in a
discriminatory fashion may fileaTitle VI complaint with EPA. If the complaint meets the criteriafor
accepting a complaint for investigation provided in EPA’s Title VI implementing regulations, EPA’s
Office of Civil Rights (OCR) must conduct an investigation and make a determination of whether the
recipient isin compliance with EPA’s Title VI regulations. This can take months or years to complete.

Consequently, the Agency is now faced with a growing backlog of Title VI administrative
complaints. Currently, OCR has over 40 complaints either accepted for investigation or pending an
acceptance decision. EPA’sregulations state that OCR shall attempt to resolve Title VI complaints
informally whenever possible, and for at least some of these cases, ADR may be appropriate. EPA
wants to encourage informal, non-adversarial approaches to dealing with Title VI problems wherever
possible.

Two examples from this past year illustrate the application of ADR techniques to pending Title VI
complaints. In one case, acommunity organization in Connecticut charged the Connecticut Department
of Environmental Protection with improperly siting and permitting alandfill. EPA Region 1 provided a
mediator who assisted the community organization, the State, and the developer of an urban renewal
project to reach an agreement that the negotiating parties felt was afair way to proceed. In the second
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case, EPA Region 9 hired a neutral third party to do aninitial objective assessment of a complaint made
by a community association in California against the California Department of Toxic Substance Control.
The third party was also asked to determine the willingness of the parties to participate in an initial
meeting to discuss the possibility of using a mediated process for resolving the controversy. The neutral’s
report provided the Region and the involved parties with a better understanding of the situation and each
others’ concerns and interests. Even though there was no agreement to attempt to resolve the complaint
through mediation or any other facilitated problem-solving process, the Region found the effort
worthwhile.

OCR is actively working with the Regions to identify additional opportunitiesto use ADR for
Title VI complaint resolution. The Office has established and funded atask order under the Agency’s
Neutral Services Contract that will provide resources to support the use of ADR in approximately three
more Title VI complaints over the coming year.

C. Use of ADR Techniques in Permitting Programs

One of the areas that EPA has targeted as a potential new forum for application of ADR
techniquesis permitting. The ADRA specifically requires that an agency examine alternative means of
resolving disputes in connection with issuing and revoking permits. In addition, EPA is committed to
continued development and use of meaningful public participation processes during environmental
permitting. The use of collaborative processes to enhance public participation opportunities during
permitting activities may assist the Agency in meeting some of its objectives for the next generation of
environmental permitting. Work in this area to date has focused on the role of public participation, and in
particular, examining ways to improve participation by communities during the permit process. An
example of thiswork in the context of a rulemaking that will trigger air permitting activitiesis highlighted
below.

1. Tier 2 Permitting |mplementation Project

The Office of Air and Radiation (OAR) and ADR staff are cooperating on a project that employs
an ADR technique in preparing for future permitting activities associated with the Tier 2 Motor Vehicle
Emission Standards and Gasoline Sulfur Control Requirementsrule (Tier 2). Tier 2 isamajor regulatory
program designed to reduce significantly emissions from cars and trucks nationwide. One component of
this regulatory program is new standards for the sulfur content of gasoline. Many refineries will need to
make operational changes or capital investmentsin new technology in order to meet the new gasoline
sulfur standards. Consequently, such changes may trigger permitting obligations for the refineries under
the Clean Air Act.

EPA engaged dispute resolution professionals to conduct a convening in an effort to engage a

broad spectrum of stakeholders as the Agency considers what policies will govern refinery permitting
under Tier 2. The dispute resolution professionals have been tasked to conduct interviews with
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stakeholders to explore with them their perceptions and views of issues associated with Tier 2 permitting.
During Phase | of the project, completed in September 1999, the contractors contacted representatives
from selected EPA offices, states, industry, environmental groups, and environmental justice
organizations. Phase Il of the project will consist of more focused interviews to assess the potential for a
collaborative process among stakeholders and to identify what services community groups in particular
need to effectively participate in a potential future permit process.

The goal of this project isto assist EPA in understanding and ultimately meeting the challenges of
implementing the portion of the Tier 2 rule that appliesto refineries. EPA is anticipating the potential for a
concentrated period of permitting activities at refineries nationwide and wants to ensure that these
activities will be a success, such that the health and environmental benefits associated with low-sulfur
gasoline can berealized in atimely fashion. The Agency hopes that stakeholder involvement in the
development of Tier 2 permitting policy and planning for future permitting activities will yield better results
for the refineries, the permitting authorities and surrounding communities.

D. ADR Usein Brownfields Pilots

A program of the Office of Site Remediation Enforcement (OSRE) within the Office of
Enforcement and Compliance Assurance (OECA) has employed an ADR technique called facilitation at
several Brownfields sites as part of a pilot project over the past year. Brownfields are abandoned, idled,
or under-used industrial or commercial properties where expansion or redevelopment is complicated by
real or perceived environmental contamination. The purpose of the facilitation pilot isto increase and
enhance community involvement in the decision making process for Brownfield site assessment projects.

Facilitation is avoluntary, informal, and flexible process of communication guided by a
professional neutral. Facilitators can identify stakeholders and issues, clarify roles and responsibilities,
draft procedural guidelines and agendas, and document decisions. The Agency has found that using
neutralsin afacilitation role has provided a better understanding of stakeholder needs and concerns and
opened up aforum for proposing solutions.

The Brownfields facilitation pilot consists of projects at ten specific Brownfields sites representing
adiverse range of redevel opment projects and communities across the country. A dispute resolution
professional has been engaged to work with the parties and public at each site as afacilitator. For most
projects, the facilitation work is limited to 120 hours. Each project has approached the facilitation
process in aunique way so as to best address the dynamics of the particular site. While each of the
projects are at a different stage, EPA is aready finding that lessons from these pilots may be applicable
to the Agency’ s approach to community involvement in the Brownfields program generally. Some
examples of the Brownfields facilitation pilots are described below.

At the initiation of a Regional project manager, key stakeholders engaged in a series of facilitated
collaborative problem solving meetings in order to discuss alternative clean-up strategies and potential
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future land uses at a Brownfields site in Region 8. The Region employed ateam of facilitators to identify
the stakeholders and facilitate the meetings. Although each party to the process came in with their own
interests, they agreed to explore ways to address the interests of other parties. A key role of the
facilitators was to keep the parties talking and focused on the potential gains of a collaborative solution.

In the end, anew vision for redevelopment of the site emerged, along with agreements for implementation
of that vision. Each party’s contribution to the final solution was critical to the overall success of the
remediation and redevelopment plan.

A Brownfields facilitation pilot project in Region 3 istaking place in arural setting. The facilitators
have helped a community steering committee undertake a visioning process for the future of a
Brownfields site. Thisvisioning culminated in a proposal developed by the committee that offers a great
deal of promise for the future of the community. The facilitated planning work also paid significant
dividendsin terms of overall public participation. The first public meeting regarding this site not only
generated a great deal of local interest but also served as an opportunity for cooperation among local,
state, and federal government entities.

Another facilitation pilot wasinitiated in Region 9 when the Brownfields project manager
approached Regional and Headquarters ADR staff seeking assistance in the handling of a difficult
situation at a Brownfields project site. One landowner appeared to be creating an intractable obstacle to
remediation and redevelopment efforts. The services of a professional facilitator helped clarify options
and reestablished communications between participants at this site. Ultimately, the difficulties presented
by the landowner were overcome and a redevel opment plan was generated in which the jurisdiction of
the Brownfields project was shifted and doubled in area. After EPA’ s funding hours for the facilitator
were consumed, the parties independently agreed to cover the costs of continued facilitation services -- a
true measure of success for thisfacilitation pilot.

V. Accomplishmentsin Existing ADR Programs

A. Recent Highlights of Existing ADR Programs at EPA

EPA has arich history of using ADR techniques for conflict resolution among Headquarters
officesand in all ten Regions. This section of the report contains highlights of EPA’s mature ADR
programs, presented in five categories. While each program is different in terms of its operations and
purpose, al have embraced the value and utility of neutral servicesto advance EPA’s environmental
objectives. First, over fifteen years ago, EPA began experimenting with regulatory negotiation and other
consensus-building techniques for developing better regulations that can be implemented in aless
adversarial setting. That work provided a foundation for several other Agency programs devoted to
stakeholder involvement. Second, an enforcement ADR program has been in existence for more than ten
years to promote and facilitate the consideration and appropriate use of ADR techniquesin all Agency
enforcement actions. Third, each of the Regions has supported a variety of ADR activities, including
applications in enforcement, workplace disputes, and public involvement. Fourth, EPA’s Administrative
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Law Judges (AL Js) recently initiated a program to offer in-house ADR to partiesin cases pending an
administrative hearing. Fifth, contracts and procurement officials have incorporated ADR usage into a
standard policy in EPA’s acquisition management program.

The successes of these programs over time have contributed to EPA’ s status as a leader in the
use of ADR in the federal sector. The existing programs have also established a foundation for new uses
of ADR to achieve the Agency’s programmatic and administrative goals. Many Agency personnel have
had exposure to ADR through one or more of these programs. The resulting wealth of expertise makes
the Agency particularly well-positioned to address new challenges.

The following program summaries and highlights focus on ADR practices at the Agency that have
been in existence for longer than one year.

1. Stakeholder Involvement Activities

EPA has taken steps over several years to increase the opportunities for and quality of
stakeholder involvement. Three existing programs are worthy of particular note for incorporating ADR
techniques as tools to enhance stakeholder involvement. The Office of Cooperative Environmental
Management within the Office of the Administrator works with stakeholders through federal advisory
committees. The Consensus and Dispute Resolution Program within the Office of Policy and Reinvention
has used neutral facilitatorsin regulatory negotiation and policy dialogue activities. The Community
Involvement Program within the Office of Solid Waste and Emergency Response manages a program
that uses ADR professionals to assist public participation in EPA decisions regarding remedial activities at
Superfund sites. Each of these stakeholder involvement programs is described below.

a. Office of Cooperative Environmental M anagement

The mission of the Office of Cooperative Environmental Management (OCEM) isto provide
EPA with expert and timely stakeholder advice as national and international environmental policy is
developed and implemented. OCEM utilizes ADR techniques such as convening and facilitation in
fulfillment of its mission. One of OCEM’s principal functionsis the oversight of federal advisory
committees under the Federal Advisory Committee Act (FACA). Through advisory committee work and
other efforts, OCEM supports EPA’s efforts to create links among decision makers from diverse
disciplines and to make use of technical and policy expertsin addressing key environmental issues.
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b. Consensus and Dispute Resolution Program

The Consensus and Dispute Resolution Program provided |eadership in the stakeholder
involvement arena by introducing the use of negotiation and other consensus-building techniquesin the
rulemaking context. Since 1983, the Consensus and Dispute Resolution Program has run seventeen
regulatory negotiations and several policy dialogues between the Agency and stakeholders. 1n addition,
the Consensus and Dispute Resolution Program provides consultation services to program offices on the
design and implementation of policy dialogues, consensus-building meetings, and other intensive
stakeholder involvement processes. Neutra facilitators have been employed in several of these projects.
Asaresult of the efforts of the Consensus and Dispute Resolution Program, informal and formal
stakeholder involvement in the Agency’ s rulemaking activitiesis virtually standard practice throughout the
Agency. Active stakeholder engagement in the development of Agency rules and policy has yielded
tangible results such as fewer and more moderate public comments and speedier implementation of
regulatory requirements.

The convening of the Endocrine Disruptor Screening and Testing Advisory Committee
(EDSTAC) is one recent example of where neutrals were used to enhance stakeholder involvement in a
policy dialogue on an issue of importance to EPA. Dispute resolution professionals were hired to
conduct a convening assessment to identify major stakeholder interests and to assist all of the major
stakeholder interests in sorting through a number of issues regarding the formation of the proposed
EDSTAC. The dispute resolution professionals engaged in an extensive consultation with representatives
of affected interests through telephone and in-person interviews, numerous conference calls, and
facilitated discussions with approximately 100 people. Ultimately, the professionals made
recommendations regarding the make-up of the EDSTAC and initial goals for the committee. The result
of the convening effort was a broad-based membership for EDSTAC, consisting of EPA, other federal
agencies, state agencies, various sectors of industry, water providers, worker protection organizations,
national environmental groups, environmental justice groups, public health groups, and research scientists.
The diverse interests represented on the EDSTAC were part of an effort to ensure that all major
stakeholder groups had their views and interests balanced against the views and interests of others asthe
committee adopted a consensus approach to policy devel opment.

C. Community Involvement Program

The Community Involvement Program within the Office of Solid Waste and Emergency
Response (OSWER) manages the use of dispute resolution professionals to assist the participation of the
affected public in Agency decisions relating to Superfund remedial activities. A variety of initiatives are
currently supported by the Community Involvement Program, including the availability of facilitation or
mediation services on a“just-in-time” basis to address specific site problems or general concerns about
the Superfund program. In addition, the Program has sponsored training courses in each Region to
enhance the ability of EPA staff to build partnerships and collaborate constructively with people who live
and work near Superfund sites. Finally, anetwork of ombudsmen, including the National Hazardous
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Waste Ombudsman and ten Regiona Superfund Ombudsmen (who serve on a collateral duty basis), has
been established to provide timely assistance to people who are not satisfied with a particular action or
activity under the Superfund program. The ombudsmen do not have authority to change decisions, but
they will work with the parties to see if amutually acceptable resolution can be reached.

2. Enforcement

EPA’ s Office of Enforcement and Compliance Assurance (OECA) manages an enforcement
ADR program that supports and encourages the use of ADR in Agency civil enforcement and
compliance activities. Since 1987, EPA has had a policy on the use of ADR techniques in enforcement
actions. The staff of the OECA ADR program has worked to make the consideration of ADR standard
practice in enforcement cases. The OECA ADR program includes staff at both Headquarters and in the
Regions who provide dispute resolution services, training, assistance in evaluating civil actions for
appropriate ADR usg, assistance in selecting ADR professionals, preparation of procurement documents,
and reporting on OECA ADR activities.

The OECA ADR program uses ADR techniques to enhance the settlement of civil actions under
abroad range of authorities, including the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), Resource Conservation and Recovery Act (RCRA), Toxic Substances Control
Act (TSCA), the Clean Water Act (CWA) and the Clean Air Act (CAA). Civil actions are assisted
primarily through the use of convening and mediation neutrals, although other ADR processes including
factfinding and arbitration have also been used. EPA utilizes ADR professionals to support efforts of
private parties to resolve Superfund site allocation disputes and to facilitate public participation in site
remedy and policy decisions. In addition, EPA includes ADR processes in the dispute resolution
provisions of administrative and judicial settlement documents.

Over the last few years, the OECA ADR program has witnessed a significant increase in the
number of ADR activitiesinitiated. Inthe early years the program initiated a handful of new ADR cases
each year, but in fiscal year 1997, approximately 30 new cases began. In fiscal year 1998,
approximately 40 cases wereinitiated. Historically, most enforcement ADR activity wasin the
Superfund context, and this area continues to be afocus of the OECA ADR program. More recently,
however, the OECA ADR program has seen creative uses of ADR techniques in settling non-Superfund
disputes. The potential for ADR use outside of the Superfund program is tremendous and will be a
growth areafor the OECA ADR program in the near future. For example, half of the enforcement ADR
casesinitiated in fiscal year 1998 were non-Superfund cases, up from about 20% non-Superfund in fiscal
year 1997.

One success story of note from the OECA ADR program involved a mediated settlement of a
multimedia civil penalty case brought against a large pharmaceutical manufacturing facility located in
Region 1. The caseinvolved alleged regulatory violations of RCRA, the Clean Water Act, and the
Emergency Planning & Community Right-to-Know Act. The partiesto the case were facing potentially
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lengthy litigation when they agreed to consider ADR. The parties ultimately engaged in ablended ADR
process, including a neutral evaluation phase and a mediation phase. The parties reached a settlement,
which was ultimately formalized in a consent decree, under which the respondent company agreed to pay
asubstantial penalty in addition to undertaking two projects to address chemical waste management at a
university and in high schools. By resolving their dispute in mediation, both sides saved time and money
that would otherwise have been devoted to litigation. In addition, the positive experience of working
together to resolve this dispute is likely to improve the relations of the partiesin the future. Finally, the
mediated approach made it easier to deliver a benefit to the broader community than would have been
possible through alitigated resolution.

Another OECA ADR program success story yielded a settlement of alleged RCRA violationsin
a case that appeared to be headed for litigation. A Region 6 manufacturing facility and EPA became
engaged in an intense disagreement regarding whether a particular treatment and disposal process
constituted a violation of hazardous waste regulations. Further, the parties were very far apart during
preliminary discussions regarding a potential penalty amount. The company proposed that the parties
enter into mediation to attempt to resolve the outstanding issues. After a one day mediation with an
outside professional mediator, it appeared that there would be no settlement of the case. A day or two
later, however, the company called the mediator with a settlement offer and asked for his assistance in
brokering an agreement. Ultimately, the parties agreed on a penalty amount, a payment schedule,
environmental monitoring, and a change in the company’ s treatment and disposal practices.

3. Regional Activities

The Regions are responsible for many innovationsin the use of ADR at EPA and demonstrate
that ADR has a broad spectrum of applications. The Regional ADR programs vary widely in form,
however, afew themes emerge as nationally consistent trends. First, ADR use in the Regionsis more
established in Superfund than in any other program. Second, ADR awarenessis on therise asthe
Regions, with Headquarters support, are finding new and more targeted ways to educate regional staff
about this set of tools. Third, the Regions are developing useful new models by mixing and matching
ADR techniques to meet the needs of particular circumstances. Each of these pointsis discussed briefly
below.

a. Prevalent Use of ADR in Superfund

The process of integrating the use of ADR into regional practice began in the Superfund program
in the early 90's. With funding and contracting assistance from Headquarters, this evolution has now
progressed to the point where the consideration of ADR isvirtually standard operating procedure in
some Regions. In addition to mediated enforcement negotiations, the Regions are employing neutral
facilitators, neutral allocators, ombuds, and partnering consultants to more effectively involve communities
and other stakeholdersin remedy decisions.
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The Regions have realized many successes through the use of ADR in the Superfund context. In
one case from Region 1, community dissatisfaction with the traditional Superfund process prompted EPA
to use ADR techniques to create new mechanisms to involve the community and other voices. These
efforts yielded solutions acceptable to all parties. For more than 70 years, a manufactured gas plant
dumped large amounts of waste into adjacent wetlands and a canal, seriously contaminating groundwater
and posing an unacceptable risk to wildlife. EPA’s original cleanup plan for the site was met with
strenuous community opposition for being too expensive and intrusive. After months of controversy, a
site Coordinating Council was created as away to begin a mediated process that would ensure
meaningful involvement of all parties, including companies potentially responsible for the cleanup, state
and federal regulatory agencies, and local interests. Outside dispute resolution professionals were hired
to facilitate Council activities. Ultimately, the Council reached consensus on a recommendation for an
aternative site cleanup plan that met local and regulatory needs -- al at a cost of about one-tenth the
original proposal. EPA’sfinal remedy decision adopted the Council’ s recommendation.

b. Regional ADR Training: The Targeted Approach

The Regions are collaborating with Headquarters, Regional training staff, Federal Executive
Board Neutral Sharing Programs, and professional organizations such as local bar associations and the
Society of Professionalsin Dispute Resolution, to provide Regional staff with multi-faceted ADR training
opportunities. Regional staff have been working with outside professionals to develop training programs
with relevance to particular EPA audiences. Examples of recent training initiatives from some Regions
include:

C ADR case presentations/discussions to promote awareness of new applications of ADR in
specific contexts (tribal issues, community controversy, access disputes, regulatory penalty
mediation, etc.)

C training (provided by Regional trainers) on the use of interest-based problem solving as a
technique for organizational success and a method for improving collaborative decision making;

C intensive mediation and facilitation programs for those who are more directly involved in regiona
ADR activities; and

C the inclusion of mediation and collaborative decision-making components in broader trainings
such as the negotiation training offered to Regional wetlands staff which significantly incorporated
ADR principles and role plays.

C. Development of New ADR Modedls

The Regions have found that one of the most attractive features of ADR in the environmental
context isits adaptability to the infinitely varied requirements of particular circumstances and parties. In
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designing appropriate processes on a case-by-case basis, certain templates are emerging which have
relevance to whole categories of situations faced by the Regions.

An example is what might be called the “mediative facilitation,” that is, the use of afacilitator who
isalso askilled mediator. This phenomenon has sprung up independently on both coasts in response to
situations where parties are apprehensive about the idea of mediation, but anxious to have help managing
their meetings. By providing afacilitator who is aso an experienced mediator, the Regions have
maximized the possibility that the group will receive the fullest benefit of ADR. Other hybridsinvolving a
mix of facilitative and evaluative components have also been devised to advance settlement negotiations
in unusual circumstances.

One successful application of mediative facilitation in Region 9 involved the negotiation of
guidelines governing the development of operating permit conditions that satisfy the “periodic monitoring”
requirements of Title V of the Clean Air Act. A Region 9 employee, serving as an in-house neutral,
facilitated an agreement between EPA, the California Air Resources Board, and local air quality districts.
The process began with a series of interviews to synthesize the interests, issues, and ideas from each
participant. Following thisinitial step, the parties held a series of meetings during which the facilitator
hel ped representatives of the various regulatory authorities come to a consensus-based agreement on the
framework and criteriafor a set of guidelines. During the meetings, the facilitator helped move the parties
away from mere reiteration of their positions and towards an objective review of the problem and
identification of common interests. The result was ajointly crafted set of recommendations that satisfied
all of the participants and will provide a basis for avoiding future disputes on Title V permit conditions
pertaining to periodic monitoring.

Another recent example of Regional creativity in addressing program needs through use of ADR
techniques occurred in Region 3, where the contracts office worked with the Regional ADR specialist
and a representative of the Water Protection Division to quickly assemble ateam of mediator/facilitators
for a Source Water Protection Program Roundtable conference. The roundtable brought together many
stakeholders involved in the problem of protecting drinking water sources. Led by the professional
neutrals, the stakeholders participated in a consultative process, the results of which ultimately fed into the
development of policy and guidance on this subject.

The Regions have a so found ways to incorporate ADR use as a means of addressing
organizational challenges. For example, in designing a Labor Management Partnership Council (LMPC)
for Region 9, union and management representatives agreed to use the interest-based process as one of
the methods for addressing issues. They also agreed that the services of a neutral facilitator would be
helpful. The facilitator, who is currently a Region 9 employee, has delivered training to the LMPC on the
use of an interest-based process for conducting Council business and assists members in moving through
awide variety of issuesthat are before the LMPC. The interest-based model differs from traditional
party-to-party negotiation in that it enhances the opportunities for the participants to develop creative
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solutions that address all stakeholder interests and does not presume that interests must be compromised
in order to resolve a problem.

4, ALJProgram

Beginning in fiscal year 1997, the Office of Administrative Law Judges (OALJ) developed an
ADR program as an alternative method for concluding administrative enforcement cases pending before
OALJ. Intheinitial year of the ADR program, the Judges applied ADR in about 50 test cases. Thistest
proved so successful that OALJ sharply expanded its use of ADR in fiscal years 1998 and 1999. ADR
techniques were used in over 150 cases in each of the last two years. Current policy isto offer the use of
ADR invirtually all of the cases that come under the jurisdiction of OALJ.

The form of ADR that OALJ usesis mediation, generaly facilita